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we now hold modern concepts of justice, goodness and virtue. To what extent
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Korn 1

Welcome to the Tammuz 5762 edition of The Edah
Journal. 

Living in contemporary pluralistic culture presents many
challenges to Orthodox Jews.  One is sociological, the
ability to sustain identity as a minority in the midst of a
number of other lifestyles, cultures and religions.  This is
a practical and empirical task. A second challenge is nor-
mative. As a result of our openness to Western thought,
we now hold modern concepts of justice, goodness and
virtue.  To what extent are these conceptualizations of
moral ideals consistent with traditional values and
halakhic standards?

Some dimensions of the normative challenge are philo-
sophic:  Is there a systematic Torah ethic, or only positive
law, i.e. specific halakhic standards and requirements? Is
there a Jewish normative order beyond halakhah?  If so,
what is the status of extra-legal standards within Torah?
What relationship and dynamic exist between the Jewish
law and ethical norms?  Does halakhah mandate human
behavior only, or does it seek to fashion personality traits,
sensibilities, and normative worldviews? In other words,
does the Torah prescribe character virtues that are not
“legislatable”? Can Torah law be systematized in hierar-
chical fashion by identifying foundational principles from
which other authentic Jewish values and principles flow?
Can we share a common ethical language with the non-
Torah world?

On the substantive side we can ask if Torah and halakhah
can be brought into harmony with modern egalitarian-
ism, gender equality and women’s rights, democratic
processes, autonomy and individual rights.  Further still,
should they be? How much change can take place within

Torah values and still be authentic?  

The next two editions of The Edah Journal will focus on
such issues of Jewish ethics. This edition addresses
numerous questions of philosophical Torah ethics, while
the next edition will focus on specific ethical questions of
family relations, divorce law, the value of human life and
martyrology, freedom, authority and value evolution.

In the present edition Professor Moshe Pava notes that an
ethical crisis exists today in our Jewish community. He
creatively outlines “fundamentalist” and new ways to
think about ethical problems and proposes the use of
“moral imagination” consisting of 1) importing values, 2)
responsible choosing, 3) inventing, and 4) interpreting, as
an effective methodology for approaching moral crises.
Defining each of the above four components, Professor
Pava sketches how they can be tools for resolving con-
temporary ethical problems.

“Shemonah Peraqim” (“The Eight Chapters”) is
Maimonides’ introduction to his commentary on Pirkei
Avot (Ethics of the Fathers) and is perhaps the best known
work in the library of classic Jewish ethical literature.
Professor Lawrence Kaplan advances the thesis that the
overriding telos of Shemonah Peraqim ethics is the acquisi-
tion of personality virtues that perfect the individual soul.
Behavioral  mitzvot  serve  as  a  means  toward  achieving
that internal perfection.  For Maimonides, then, obedi-
ence is only one—and not the primary—virtue of the
Torah personality. Maimonides sees Torah and halakhah
as a systematic attempt to construct the ethics of virtue,
or ‘agent’ morality rather than ‘act’ morality.

My essay attempts to define systematically the relation-

The Edah Journal 2:2 / Tammuz 5762

Editor's Introduction to Tammuz 5762 Edition 

Eugene Korn



Korn 2

ship of ethical values to Jewish legal obligation.  Based on
talmudic, halakhic, Jewish philosophical and theological
sources, it insists that formal halakhah (din) be comple-
mented by extra-legal considerations of hesed, often
falling under the rubric of lifnim m’shurat ha-din (action
above and beyond the requirement of law). This under-
standing of ethics and Jewish law constitutes a counter-
point to the theory of “hard halakhic positivism”, which
posits that authentic Jewish values are limited to law and
denies there is room in Torah ethics for individual con-
science. 

The Greek poet Archilochus wrote, “The fox knows
many things, but the hedgehog knows one big thing.”
Most of Jewish tradition is filled with foxes.  Only an
exceptional few—Hillel, R. Akiva, Ben Azzai, King
David, Isaiah and Micah (see end BT Makkot)—have
dared to be hedgehogs and attempt to systematize Torah
by identifying overarching meta-principles under which
all particular norms and obligations are subsumed.
Professor Shalom Rosenberg joins this exceptional list,
disagreeing with R. Akiva and Ben Azzai and positing
v’halakhtah b’drakhav (Imitatio Dei) as Judaism’s highest
meta-norm.  He discusses “Love your neighbor as your-
self,” Tzelem Elohim, and Imitatio Dei, revealing the ana-
lytic ties between them while probing their relationships
to the corpus of halakhah. Professor Rosenberg too
searches for human perfection and maintains that v’ha-
lakhtah b’drakhav is a non-utilitarian principle designed
to bring individuals toward this perfection. Lastly he
traces how this principle relates differently to gentiles,
Jews and scholars.

Professor Mark B. Shapiro presents a letter written by
Rabbi Jehiel Jacob Weinberg (Seridei Aish) that centers on
the legitimate limits of halakhic development.  The ques-
tion was precipitated by statements of his famous student,
Rabbi Eliezer Berkovits, that provoked major controversy
in the Torah world. Aside from the substantive issue, the

letter reveals the ethical values inherent in the relationship
between a Torah teacher and his talmid. Loyalty, fidelity
to truth, benevolent assumptions toward others and the
politics of the legitimization all come into play in this fas-
cinating episode.

Our Winter 5763 edition will focus on methods, direc-
tions and reformulations of Jewish education required to
meet the spiritual and intellectual challenges of the 21st
century.  Rabbi Naftali Harcsztark, Associate Editor of
The Edah Journal, issues a call for papers to rethink
Jewish education and adumbrates how contemporary lit-
erature in the fields of educational theory and practice can
open up rich new veins for Torah education.  Papers
should be sent to  by December 31, 2002.

It is fitting that the Tammuz edition of The Edah Journal
focuses on Jewish philosophical ethics. The Modern
Orthodox community has lost a great leader and friend,
Rabbi Walter Wurzburger,  who passed away two months
ago. Communal rav, philosopher, and teacher par excel-
lence, Rabbi Wurzburger was a pioneer in conceptualizing
and teaching Torah ethics. Our community—rabbis, aca-
demics and lay persons alike—was the beneficiary of his
wisdom and gentleness. His life, personality and intellect
embodied the noblest Jewish ethical values. Zecher tsadik
l’vrakhah, may his memory be a blessing. 

Once again I invite you to join The Edah Journal com-
munity as author, reader and respondent to our articles. I
look forward to hearing from you on the vital issues raised
by the journal.

b’vrakhah,

Eugene Korn
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Increasing Moral Capital
Through Moral Imagination: Its
Use For Jewish Ethics In a Time
of Crisis

Moshe Pava 

Biography: Moses Pava is the Alvin Einbender Professor of

Business Ethics at Yeshiva University. His book, The Spirit

of Covenantal Leadership, will be published in the Fall 2002

by Palgrave.

Abstract: There exists an ethical crisis in traditional Jewish

communities. One way out of this crisis is for communities

to embrace moral imagination.  This paper suggests that

moral imagination includes each of the following elements:

1. Importing, 2 Responsible Choosing, 3. Inventing, and

4. Interpreting. The paper defines each of these elements

and demonstrates how they can be of practical use in solv-

ing contemporary problems.
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Pava 2

Traditional Jewish communities are beginning to recog-
nize an increasingly obvious crisis in the area of applied
ethics. This is not a sociological paper, so no attempt
will be made to document this problem in a systematic
way. I will begin simply by citing three extreme exam-
ples of ethics failures inside traditional Jewish communi-
ties. These are highly emotional issues and raise ques-
tions about the very identity of the Jewish community.

First, the last decade has seen numerous allegations of
lapses in business ethics. Many of these stories are well
known, and I will not elaborate on them here.  Second,
the murder of Yitzchak Rabin by a young man who
claimed to act out of religious convictions should have
provided the impetus for a deep soul searching in reli-
gious communities, but it never did. Third, the allega-
tions that a well-known and widely respected former
employee of the Orthodox Union’s National Conference
of Synagogue Youth committed acts of sexual, physical,
and verbal abuse against children deserve careful and
balanced scrutiny. The charges against this individual
and the organization that employed him may represent
the most difficult failure of all to fathom.  Although
morally different, each of these examples reveals unex-
amined problems inherent in traditional Jewish commu-
nities. Taken together, in my view, they suggest a crisis.

This paper is primarily directed to those of us who
already recognize these unfortunate situations as cause

for grave concern inside the traditional community. It is
an attempt to formulate, if not a solution, then at least,
an optimistic case for the future moral integrity of tradi-
tional communities. I write this paper from the perspec-
tive of an involved and responsible insider looking out.
It is an attempt to consider this crisis in an authentic
and honest way, in a way that takes both tradition and
the contemporary world very seriously. In writing it, I
hope as much to ignite  a discussion  of who we are and
where we are going as to persuade you of my conclu-
sions.

The Quest for Ethical Leadership
I begin with a definition of ethical leadership. Ethical
leadership means using the moral language that belongs
to all of us. Ethical leaders learn this language and apply
it uniquely and creatively to solve emerging human
problems. This definition of leadership can be put more
starkly (if slightly less accurately) as follows: Ethical lead-
ers use yesterday’s language to solve tomorrow’s problems. In
doing so, ideally, they both solve the problem and
expand our language.

No one—not even the greatest and most innovative
leader—can create a complete and private language. In
fact, when we consider what language is and what it is
for, it dawns on us that a private language is a contradic-
tion in terms. Leaders, like everyone else, always emerge
from community and, first of all, absorb its traditions
and existing language. All of us begin life’s journey by
seeing our way through the eyes of the community.
Perceptions are filtered through its vocabulary and gram-
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mar.

But, as one matures, new and confounding problems
inevitably present themselves. They can arise in any
number of ways; they can emerge from within or be
imposed upon us from without. At first, many of these
new problems seem very different from our earlier ones.
Often, however, they are not, and the traditional view
that there is nothing new under the sun offers reassur-
ance. What looks new on the surface turns out to be an
old and familiar problem. One is correctly taught, as a
first step, to re-frame the new problem and solve it using
the trusted language and techniques of the past. 
Many seemingly intractable ethical problems can be
solved in the same manner as  apparently complex
mathematical problems. While I can’t solve this algebraic
equation, I can solve that algebraic equation, and it
turns out that this algebraic equation can be cleverly
transformed into that algebraic equation. 

Easy and Hard Cases in Ethics
Ethical problems that can be transformed in this way—
and almost all ethical problems have to be tweaked at
least a little—make up the easy cases, or, at least, the rel-
atively easy cases. A kind of “ethical technology” is use-
ful in solving such cases, where standard rules and pro-
cedures play the most important roles. Easy cases fit
with the assumptions of the rule book. You figure out
what kind of case you’re faced with and you apply the
appropriate pre-determined rule to resolve the dilemma. 
Not every ethical problem is easy, however. Sometimes,
the honest decision maker must admit to herself that
this really is a new situation. Conditions change, tech-
nologies develop, and values evolve. While a new situa-
tion shares some of the characteristics of the old cases, it
doesn’t share enough of them to permit a ready judg-
ment. There is often no recognizable pattern. Capturing
the new problem with the old language seems like put-
ting a square peg in a round hole.

It  may even be difficult to talk about or to describe the
underlying ethical issue because our language lacks an
appropriate and rich enough vocabulary. Existing lan-
guage is not always adequate to function as the kind of
tool we need.  Just as a community that had never
encountered an exotic bird before would have no name
for it, a traditional community that had never before
faced the problems of citizenship in a legitimate democ-
racy would have no words to express those problems
precisely, let alone resolve them. Whenever there is a gap
between our language and our world, we face a hard case
in ethics.

The Temptations of Fundamentalism and Moral
Miserliness
Fundamentalists deny this possibility. According to their
view, one never openly admits that there are hard cases
in ethics. I think a good definition of fundamentalism is
the a priori rejection of the possibility of new problems.
To the fundamentalist mind, the idea that there is noth-
ing new under the sun is not just good, prudent advice
to use as a first step in approaching new problems, but it
becomes an essential element of one’s faith. It becomes
not just the starting point for analysis but the end point
as well.

In such situations, fundamentalists act in one of two
ways.  The first option is to ignore the essential defining
elements of the new problem (i.e., those characteristics
that make the problem different from the old problems)
and to continue to apply the strategy of re-framing. In
this view, all ethical problems are easy cases.  
In my work in Jewish business ethics, I have come to see
that this is a familiar strategy among contemporary rab-
bis. Instead of dealing with real problems faced by actual
managers in modern organizations, rabbis “solve” highly
stylized,  but more familiar problems. As an extreme
example of what I mean by re-framing, I remember
vividly asking a well-respected Orthodox rabbi about a
corporation’s social responsibilities to employees and
local communities. The rabbi said he could not answer
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this question, even if it is one of the most important
issues in contemporary business, because the Shulkhan
Arukh does not recognize the existence of corporations
as a halakhic category. Instead he proceeded to deliver
an hour-long lecture on whether or not a bar mitsvah
boy has to pay taxes on his gifts (concluding, by the way,
that he is not obligated by halakhah to pay even if the
government requires such payment).  Unfortunately for
our community, many rabbis prefer to rehearse the
answers to yesterday’s questions rather than answering
the relevant questions that today’s community is posing. 
A second option for the fundamentalists, and even more
radical than the first, is to simply ignore the new prob-
lem outright. The convoluted logic here runs as follows.
I am certain that my existing language is perfectly com-
plete. If I don’t already possess the solution to the prob-
lem, there is no problem. While from time to time, all
of us succumb to the temptations of this kind of arro-
gance and intellectual laziness, only fundamentalists sug-
gest that this is the right thing to do! Ironically, funda-
mentalists, like many post-modern thinkers (those all
the way on the other side of the intellectual continuum),
claim that all we have is the text, as if there really were
no world out there and no problems in it.

Here’s an example. I vividly recall a proposal I once had
for a Modern Orthodox Jewish think tank to examine
possible contradictions and connections between tradi-
tional religious thought and the intellectual assumptions
of the modern social sciences. Economics, for example,
assumes boldly and proudly that human beings are best
thought of as rational utility maximizers. This pervasive
assumption in contemporary economics asserts that all
decision making is exclusively consequentialist and pref-
erence-based. The only thing that matters is future out-
comes (or consequences), and the only way to evaluate
them is through individual tastes (preferences). This
decision making model, far from being a testable
hypothesis among economists, today provides the very
method and foundation for economic analysis.  My pro-
posal included raising the question of whether or not
such a method might not be antithetical (or at least
problematic and worthy of discussion) from a religious

perspective founded on the idea that man is created in
God’s image. It might be especially problematic from a
Jewish perspective that insists on explicitly linking all
important decisions to traditional and authoritative
texts. In addition, I suggested that there may be similar
problems in other areas of social science (for example,
psychology). I did not raise these issues because I think
we need to abandon economic analysis or jettison reli-
gious language. Quite to the contrary, the point was to
see if we could find some commonalities and to begin
an honest process of integration. The proposal was
immediately shot down,  I was told by a prominent per-
sonality in the Orthodox community, because such a
proposal might uncover problems for which the religious
community does not yet have the answers. Better to
shut our eyes and pretend the problems don’t exist than
to raise new questions without having preordained
answers in hand—a nearly perfect expression of the fun-
damentalist world-view.

What drives this willful blindness on the part of funda-
mentalists is, I think, an understandable desire to pre-
serve moral capital. Fundamentalists are justly concerned
that once we begin to play with language and to pur-
posely manipulate it for our own interests, we risk the
possibility of irreparable damage to the language that,
quite literally, defines us. The obvious flaw here, howev-
er, is that fundamentalists completely disregard another
kind of risk, at times much more dangerous, which is
inherent in their decision to cut themselves off from
continuing to examine the world and how it actually
works. In short, this second risk to which those who
ignore the world are eventually exposed is  the likely
possibility of evil.

Those who ignore the living world and the problems it
throws at us are, in time, almost certainly doomed to
extinction. In a world where there is a significant possi-
bility of evil, ignoring it simply because one doesn’t have
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a name for it is not only careless, but is itself unethical.
This is especially true for those in positions of leader-
ship, whose  wisdom and advice are relied on by others
in the community. In their zealous attempt to guard and
protect the tradition, fundamentalists turn their back on
the future and face rearward. It is almost as if they were
to drive  a car facing the back window rather than the
front. 

Fundamentalists are moral misers, always refusing to bor-
row from the moral capital to build a better future. In
treasuring their inherited language and traditions they
miss their point entirely. In a literal sense, they begin to
idolize the language, as if human language were itself a
god.

While fundamentalism is not a credible option, there is
something important for us to learn and take from it.
Fundamentalists are right in claiming that preserving
moral capital is the first principle of ethical decision
making. In order to maintain and ensure our identity
over time, moral arguments must be self-consciously
grounded in traditional language. Herein lies the great
strength of their position. This principle suggests that
our ethical decisions must always respect the integrity of
moral language. At the end of the day, the moral lan-
guage is all we have to help resolve ethical predicaments.
The fundamentalists are right when they insist that
making it up as we go along is incoherent and self-con-
tradictory.  But that cannot be the final word on the
subject.

Accepting the World and Rejecting Fundamentalism
The necessary rejection of fundamentalism suggests the
existence of a second principle. This principle can be
formulated simply: Respond to the real problems in the
real world.

There is an independently existing world out there, and
it can wreak havoc on us unless we attempt to under-
stand it. Even if we do understand it, of course, there
may be nothing we can do about it; but we would be
irresponsibly and immorally naive were we to willfully

blind ourselves to our surroundings simply because we
can’t readily understand the environment on the basis of
our  current ideals, values, and language. To do so would
violate the second necessary principle of ethical decision
making.

There are gaps between our language and our world,
which is to say that there are hard ethical cases to
resolve, whether we like it or not. To move beyond fun-
damentalism and to avoid nihilism, we need a process of
decision making, and a theory to undergird it, that
allows us to integrate the two principles identified
above. 

A key step in moving out of fundamentalism lies in the
recognition that language is dynamic, not static.  Like
people themselves, languages either  mature and grow or
wither away and die. To put it differently,  it is a deep
and fatal philosophical and religious mistake to believe
that there exists a fixed amount of moral capital. 

Moral Spendthrifts
In facing and resolving the hard cases in ethics, there is,
to be sure, a risk that we will eat into our moral capital,
the shared stock of practical and human wisdom embed-
ded in language and tradition. I would suggest, however,
that in extreme cases, expending moral capital is the
morally correct decision to make. There exist situations
where, in the short run, more weight is correctly
assigned to the second principle than to the first. There
are real-world problems  that require us to knowingly
compromise the integrity of language in order to satisfy
immediate survival needs. In an analogous point,
Immanuel Kant, the justly famous moral philosopher,
was wrong to think lying prohibited in every conceiv-
able case. It is not only  permissible to lie to an intruder
who would kill an innocent person; it is the ethically
correct action. Kant was correct that, in the long run,
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lying will undercut the very possibility for truth. In the
short run, however, it may very well be the lesser of two
evils. To be sure, one must do this with extreme care,
and, even as one damages the language, one should be
aware of the damage and try to do so in the least offen-
sive way.

It is possible and necessary on occasion to expend moral
capital.  But, at the same time, one must avoid becom-
ing a moral spendthrift, who continually draws upon
moral capital but never makes any new deposits. That
means, however, that it makes sense to say that one can
replenish or even enhance and increase moral capital. If
one rejects this possibility,  one is caught without hope
between the miserliness of fundamentalism on the one
hand and the eventual bankruptcy of moral language on
the other.

Moral Imagination: An Investment in Moral Capital
As stated above, sometimes a case in ethics is so hard
that it requires us, in the short run, to violate temporari-
ly the first principle. If we must take that path,  we try
to do so in a way that causes the least amount of perma-
nent damage. In addition, on occasion, we may choose
to defer resolution of a problem and arrival at a final
conclusion when the issue is not life threatening and the
cost to integrity of any conceivable solution is judged
prohibitive.

The difference between this prescription and fundamen-
talism is that here, if we do choose to “ignore” a prob-
lem–by saying that today there is no conceivable way of
resolving this problem without permanently destroying
the integrity of our language—we still keep conscious
track of the problem as best we can. In other words, we
attempt to “account” for the problem even if we can’t
finally “solve” it. There is a huge difference between, on
the one hand, admitting there is an unresolved problem

and engaging in an ongoing search for a resolution and,
on the other, pretending that the problem never  existed
in the first place.

A good example of this kind of agnosticism, again taken
from the business ethics literature, can be found in a
recent paper by Michael Broyde and Stephen Resnicoff.
This example provides a stark contrast to the response of
the rabbi alluded to above. In a rich, long, and discus-
sion on the modern corporation and Jewish law, the
authors finally conclude that “none of the Jewish Law
theories of a corporation is entirely satisfying or com-
pelling.”1 Some authors might have ignored the tough
and intractable questions and issues raised in this paper
altogether because there is no final, bottom-line resolu-
tion on the topic. The authors put aside a final decision
even while they do an admirable job of keeping track of
the problem. One might consider Broyde and
Resnicoff ’s well-documented admission of uncertainty
an admirable and courageous step beyond fundamental-
ism toward moral development, especially considering
the context in which the paper was delivered. (In the
past, another invited paper at this forum was rejected
outright because some of the members felt the conclu-
sions the author drew violated basic tenets of
Orthodoxy.)

However, not every hard case in ethics requires deferral
of decision. Some of them are, in fact, resolvable in a
way that does not require a trade-off between the two
principles cited above. On occasion, we can resolve an
altogether new ethical problem by respecting the moral
integrity of language, even while we are responding to
the actual problem that confronts us. Indeed, not only
can we resolve the problem;  the resolution itself may
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enhance or increase the moral capital. This process of
resolving hard cases in ethics in a way that increases
moral capital requires something called “moral imagina-
tion.”

The idea of increasing moral capital requires one to
reject the certain belief that our existing moral language
is perfect. A perfectly complete and final language in an
evolving and changing world is incoherent. In order to
use yesterday’s language to solve tomorrow’s problems,
leaders must find a legitimate way to alter yesterday’s
language without destroying it.

In dealing with hard cases in ethics, the question finally
boils down to this: How does one change the language
while preserving its integrity? Note that  the question is
not  whether  it is permissible to change the language;
it is the better and more interesting  one of how such
change can be achieved in an authentic way? In answer-
ing this broad question, it is useful to consider each of
the following more specific ones:

1. The Question of Importing: Does the reasoned
choice of incorporating elements of foreign lan-
guages into one’s native language necessarily violate
integrity?

2. The Question of Responsible Choosing: Does self-
consciously ignoring elements of one’s native lan-
guage necessarily violate integrity?

3. The Question of Inventing: Does one necessarily
violate integrity when one attempts to invent new
vocabulary by building on the old vocabulary?

4. The Question of Interpreting: Is integrity  necessar-
ily violated in the search for new meanings inside
the old language?

Advocates of moral imagination answer each of these
questions with a resounding “no.” In fact, importing,
choosing, inventing, and interpreting constitute the
tasks of moral imagination and provide the mechanisms

for moral growth.  This is not to say, of course, that all
importing, choosing, inventing, and interpreting are
legitimate in the context of every existing language.  It is
simply that each case of importing, choosing, inventing,
and interpreting must be examined on its own merits.

1. The Question of Importing
No one language is perfect. Or, as we are often correctly
reminded in myriads of ways, no one of us is as smart as
all of us. When it comes to moral capital (as opposed to
financial capital) taking from others should be encour-
aged, not discouraged. "What is mine is mine and what
is mine is yours" holds for everyone in the case of moral
capital. Languages that have developed and evolved
under differing historical circumstances will embed a
diversity of truths. One of the great benefits of language
is that one does not have to learn every lesson the hard
way. If I am smart, I can listen to you and capitalize on
your experiences. The better one listens to others, the
more one learns. In short, often the easiest way to use
yesterday's language to solve tomorrow's problem is to
realize that there are other legitimate languages out
there.  Martin Luther King Jr. learned ethical lessons
from Gandhi, and Gandhi claimed that he imported ele-
ments into his own non-violent philosophy from the
early American philosopher, Henry David Thoreau. In
recognizing pluralism, one takes a first step towards a
practical solution to hard cases in ethics.

How can importing be of practical use to the orthodox
community? The leaders of the Orthodox Union who
allowed Baruch Lanner to continue leading youth
groups for 27 years, even after a series of independent
accusations of child abuse had been made against him,
should have immediately adopted the policies of other
organizations and groups that had faced similar prob-
lems in the past.  Accusations of child abuse against an
employee  are indeed an example of a hard case in
ethics. Instead of trying to institutionalize a program of
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sexual conduct appropriate for NCSY (such codes of
conduct are easily available for adaptation), the leaders
at the Orthodox Union continue to claim ignorance of
the problem.

Further, there is an inherent strength in importing from
other languages. Borrowing, although it can only begin
if we admit that there are differences among languages,
can actually help to convince us that the differences are
not as large or insurmountable as we might  at first have
thought. Borrowing is a practical way to solve our hard
cases in ethics, to increase our moral vocabulary, and it
has the collateral benefit of helping to build or widen
bridges of understanding between moral communities.
In solving a hard case in ethics through importing, the
very notion of what makes up "our community" is put
into play. It may turn out, at the end of the day, that
our community is larger, more expansive, and more
complicated than we originally thought. As moral capi-
tal expands, the idea of community is altered, as well.
For two distinct reasons, however, importing is not
always a practical option.  First, it may turn out that
importing does violate the integrity of one's own native
language. It is easy to think of cases where borrowing a
concept or a term from another language would under-
cut basic axioms of one's own position. The point made
above was that importing does not  always and forever
violate integrity.  Second, importing may not be practi-
cal because there simply may be no existing language
that has the vocabulary needed to solve a new problem.
Still, even with these two major limitations in mind,
importing is a powerful and profound way to increase
the moral capital.  Maimonides' Guide of the Perplexed
may offer the single most important example of this

approach within Judaism, and  much of the  controversy
surrounding Maimonides' approach focused on the
legitimacy of importing in Judaism.

2. The Question of Legitimate Choosing
In looking at the question of importing, we find that the
notion of pluralism—suggesting the simultaneous coex-
istence of many different moral languages—becomes
important. Pluralism also helps us think through the
question of legitimate choosing. Can one legitimately
pick and choose from within one’s own language? If
one’s language reflects only a single coherent voice, the
answer to this question would be no. But  to the extent
that languages themselves are pluralistic or perceived to
be so—that is,  they reflect more than a  single voice—
then the very attempt to make the language coherent
requires one to pick and choose. 

It’s not easy to solve a hard case in ethics. There are situ-
ations where an ethical leader using yesterday’s language
is going to have to make difficult choices. He or she
may willfully ignore part of the tradition when that ele-
ment of the tradition is seen as the cause of the problem
in the first place. I wonder if some of the rabbis who
openly encouraged Yitzchak Rabin’s murderer consid-
ered the possibility that some of the textual resources
they were exploiting simply should have been ignored as
inappropriate in the context of a modern democracy.
When great leaders pick and choose with care and atten-
tion in the face of difficult choices, moral capital is
increased. The next generation inherits a language that is
better suited to solving ethical dilemmas.

3. The Question of Inventing
Fundamentalists who continue to assert the perfection
of the inherited language are opposed, of course, to the
possibility of invention.2 With a perfectly complete

2 Even though fundamentalists deny the theoretical possibility of invention, fundamentalists themselves often invent new mean-
ings and concepts, but without explicitly acknowledging their own roles in this process.
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moral vocabulary in hand, we can only be harmed, and
can never be helped, by invention. On the other hand, if
hard cases in ethics truly exist, invention may turn out
to be a legitimate tool to enlarge the moral capital. 
How do great leaders invent? First of all, it is important
to keep in mind that invention is not creation out of
nothing. Inventors—whether one is talking about inven-
tors of mechanical or electronic gadgetry or ethical
inventors—use the materials at hand. The genius of
invention is always in how one puts those pre-existing
materials together. Invention requires experimentation
and the willingness to put up with temporary failure.
When Thomas Edison invented the light bulb, he did
not magically produce something entirely new out of
thin air. His genius, as he was the first to insist, consist-
ed almost entirely in his patient quest to find the best
material to use to produce his filament, in spite of
numerous false starts.

But if invention is not creation out of nothing, what is
it? The best way to think about invention is as a kind of
integration. One dictionary defines integration as the
process of “making into a whole by bringing all parts
together,” but I think there’s more to it.  I define inte-
gration as the process of uncovering new relationships
among discrete elements from which new value emerges.
Rabbi Norman Lamm, the President of Yeshiva
University, is surely correct when he notes that today we
no longer view organic unity as a fact, but as a value to
be pursued consciously in human life and civilization. In
other words, integration is not a state of being to be
taken for granted, but a valuable human process.
Integration is something that reasonable people can do,
and integration is something that reasonable people have
good reasons to do. Restating this using theological lan-
guage, Lamm proceeds boldly:

The unity of God is, unquestionably, not yet a fact;
it must await...eschatological fulfillment. But that

fulfillment must not be merely a passive one, rele-
gated only to the heart. If not (yet) a fact, it must be
championed as a value. It must motivate an active
program so that all of life will move toward realizing
that “And the Lord shall be king over all the earth”;
that the “World of Disintegration” will one day be
replaced by the “World of Unity” and
reintegration.3

In Lamm’s hands, unity becomes a goal to be pursued
rather than a description of current reality. The whole of
being is not yet a unity, but there is a religious and moral
duty to come to see the world in this way.  Integration is
not passive, but active.

Viewing invention in this way, it is hardly a  make-it-
up-as-you-please process; rather, it becomes a core ele-
ment of moral imagination. In Jewish business ethics,
Hillel’s innovative and integrative reading of
Deuteronomy, against the backdrop of what he per-
ceived as a hard case in ethics, led him to invent his
famous prosbul, a legal document that effectively allowed
lenders and borrowers to circumvent the biblically man-
dated cancellation of the debt in the sabbatical year, and
to thus ensure the healthy growth of the economy. This
is exactly the kind of innovative thinking our communi-
ty needs today to help resolve business ethics dilemmas,
but it is almost totally absent  from contemporary dis-
cussions of Jewish business ethics. The one notable
exception is our community’s justifiable pride in Aaron
Feuerstein’s well-publicized decision to continue paying
his idle employees while a burned down factory was
being rebuilt.

4. The Question of Interpreting
The behavioral scientist James March has astutely

3 N. Lamm, Shema: Spirituality and Law in Judaism (Philadelphia and Jerusalem: Jewish Publication Society, 1998), p. 65.
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observed that sometimes decision making is not about
deciding what I, or we, should do today, but it is better
envisaged as rethinking the meaning of what we did yes-
terday: 

Decision making shapes meanings even as it is
shaped by them. A choice process provides an occa-
sion for developing and diffusing interpretations of
history and current conditions, as well as for mutual
construction of theories of life. It is an occasion for
defining virtue and truth, discovering or interpret-
ing what is happening, what decision makers have
been doing, and what justifies their actions. It is an
occasion for distributing glory and blame for what
has happened, and thus an occasion for exercising,
challenging, and reaffirming friendship and trust
relationships, antagonisms, and power and status
relationships. Decision and decision making play a
major role in the development of the meaning and
interpretations that decisions are based upon.4 

The basic idea here is that from time to time, when
faced with a hard case in ethics, we can move forward
only by first retracing our steps and reconsidering the
meaning of our past accomplishments and failures. In
other words, there may yet be new meaning embedded
in the old language. From the perspective of the funda-
mentalists, the question of interpretation is the most
controversial of all. In their view,  meaning is something
that is thrust upon us, once and for all.

Great moral leaders, faced with hard cases, can’t afford
such overly pious beliefs. Great leaders challenge us to
rethink the meaning of our lives and communities.
Here, one can cite Abraham Lincoln’s imaginative refer-
ence to the “real” meaning of the phrase “all men are
created equal” at a time of political and moral crisis. His
example, I think, demonstrates the possibility of increas-
ing moral capital—not by abandoning moral language

and making it up as you please, but by finding new and
better meanings inside old and well-accepted language. 
This idea can be well illustrated in Jewish sources by
rethinking one of the most important stories in the
Bible. Consider the famous biblical narrative of
Abraham and the binding of Isaac. This story, as related
in Genesis 22, is traditionally understood as an example
of “blind obedience” to a divine command. A careful
reading of the biblical narrative, however, suggests an
altogether different meaning. 

In verse 2, the text literally translated states that God
commands Abraham to “lift Isaac up as an offering.”
Abraham’s initial interpretation of the Divine imperative
is that God is asking for a human sacrifice and, as
Abraham begins his three day journey to the “mountain
which I will tell thee of,” he is willing to obey. Abraham
is predisposed to such an interpretation. In the environ-
ment in which he grew up, child sacrifice was consid-
ered the ultimate act of faith and piety. Had Abraham
actually slaughtered Isaac,  his contemporaries would
have considered him a great Canaanite religious leader.
To Abraham, however, this was not sufficient.

Through an act of moral imagination, Abraham burst
upon the world stage for posterity.  With knife in hand,
“Abraham lifted up his eyes and looked...” And what did
Abraham see? He saw “a ram caught in the thicket by
his horns.”  Abraham’s genius resided in the fact that he
finally recognized that he could fulfill the literal inter-
pretation of God’s command and demonstrate his ulti-
mate devotion to God even as he replaced Isaac with a
ram. The bible recounts,  “and he offered the ram up for
a burnt offering instead of his son.”  In a sense, this is
the true climax of the story. When the angel speaks to
Abraham and warns him not to “harm the lad,” it is not

4 James March, The Pursuit of Organizational Intelligence, (Oxford: Blackwell Publishers, 1999), p. 27.
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a new commandment—God doesn’t change his mind—
but it is the original commandment interpreted in a bet-
ter and more ethically sensitive way. In recognizing that
a ram can symbolically take the place of his son,
Abraham demonstrates the power of creative interpreta-
tion and the revolutionary implications of the path of
moral imagination. Abraham does not reject the com-
mandment and become a superman; rather, he becomes
a better and more authentic Abraham and thus provides
a model for all ethical leaders who follow him. He solves
a hard case in ethics. He avoids the temptations of fun-
damentalism and sidesteps the trap of moral bankruptcy.
Most importantly, for present purposes, he increases the
moral capital. Abraham understood that his case was a
hard case. In solving it, he transformed it into an easy
case for all his followers.

In this paper I am asserting that there exists a crisis in
traditional Jewish communities.  In short, the kinds of
problems our community faces today simply didn’t exist
in the past. The good news is that we can solve these
problems. But to do so, we must become more self-con-
scious about importing, choosing, inventing, and inter-
preting. Those of us who see this need first must have
the courage to talk about it publicly, even at the risk of
upsetting the fundamentalists.

Conclusion
To summarize the discussion: Great leaders use yester-
day’s language to solve tomorrow’s problems. How so?
They distinguish between easy and hard cases. Easy cases
may require a reframing of a problem, but in reframing,
one recognizes that the seemingly new problem bears a
striking resemblance to old problems. Old problems can
be resolved through old language. 
If there truly is a new problem, ethical leaders have three
options. One, they can temporarily violate the integrity
of their inherited language (this is always a last resort).
Two, they can avoid making a decision, even while they
continue to monitor the problem and search for a solu-

tion. Three, they can engage in a process of moral imag-
ination that will include importing, choosing, inventing,
or interpreting (or, of course, some combination). The
long-run benefit of moral imagination is the possibility
for the growth of moral capital. Of the three possible
options outlined here it, moral imagination is the only
necessary option for solving hard cases in ethics. I suggest
that all three of the examples with which this paper
began require Jewish leaders and all members of the
community to apply moral imagination in a judicious
way.

My major conclusion for present purposes is that all of
this is good news for those of us involved in areas of
applied ethics. There is an “ethics of authenticity,” as the
philosopher Charles Taylor so aptly put it in his slim but
important book by that name. Taylor suggests that
authenticity, correctly understood:

(A) involves (i) creation and construction as well as
discovery, (ii) originality, and frequently (iii) opposi-
tion to the rules of society and even potentially to
what we recognize as morality. But it is also true
that it (B) requires (i) openness to horizons of sig-
nificance (for otherwise the creation loses the back-
ground that can save it from insignificance), and (ii)
self-definition in dialogue. That these demands may
be in tension has to be allowed.5

Taylor’s description of an “ethics of authenticity” empha-
sizes the human aspect in all of this. His is  a prescrip-
tion neither for moral miserliness nor for moral bank-
ruptcy. He recognizes our modern predicament and
offers a plausible way out. There are no final guarantees
here, but  authenticity at least promises some hope. For
those of us involved in Jewish ethics, or any religiously
grounded system of ethics, this paper is a suggestion to
try it. At stake is the truth to our claim of constituting a
moral community. 

5 Charles Taylor, Ethics of Authenticity (Cambridge: Harvard University Press, 1991), p. 66.
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Maimonides’ Introduction to his Commentary on Avot,
the Eight Chapters (EC),1 has long been lauded as the best
introduction to Maimonides' philosophy, perhaps the
best introduction to medieval Jewish philosophy as a
whole.2

Yet, despite both its popularity and undoubted impor-
tance, the eminent scholars who have analysed the work,
with all the important contributions they have made to its
understanding, have not succeeded, in my view, in pene-
trating to its heart.3 

This paper will offer an overview of EC and present what
I believe to be the central theme of the work. I will
attempt to show how viewing EC through the prism of
this theme enables us to perceive it as a unified whole and
helps us to unravel its many enigmas.

As an introduction to his Commentary on Avot, EC forms
an integral part of Maimonides’ first major work, the

Commentary on the Mishnah. The name "EC" is not
Maimonides' own, and indeed he never gave the work a
fixed title. Rather, he refers to it sometimes as the
"Chapters on Avot," sometimes as the "Introduction to
Avot," and sometimes simply as the "Commentary on
Avot."4

Maimonides offers a preliminary idea of the content of
EC in the introduction to the work. First he speaks about
the "great utility" of the tractate Avot itself.      

This tractate ... leads to great perfection and
true happiness.... The Sages... said: “Whoever
wishes to become a pious man should fulfil the
word of Avot.” According to us, there is no rank
above piety except for prophecy. As they said:
“Piety brings about the holy spirit.” Thus from
what they have said, it is clear that following the
discipline described in this tractate leads to
prophecy. (p. 60)

The Edah Journal 2:2 / Tammuz 5762
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1 The Arabic original and a Hebrew translation may be found in Yitzhak Shailat, Hakdamot ha-Rambam le-Mishnah (Ma`aleh
Adumim, Israel: Ma`aliyyot Press, 1992), pp. 375-399 (Arabic original); and 227-256 (Hebrew translation). The best English
translation is that of Raymond Weiss in Ethical Writings of Maimonides, by Raymond Weiss with Charles Butterworth (New York:
New York University Press, 1975). (All page references in parentheses in the text are to this edition.)
2 See, for example, Eliezer Schweid, Studies in Maimonides' Eight Chapters [Hebrew], 2nd ed. (Jerusalem: Academon, 1989), pp.
9-10.
3 See the studies of Macey, Twersky, Schweid, Leibowitz, and Weiss referred to in nn. 10,12-15.
4 For references, see Weiss, Ethical Writings of Maimonides, p. 96, n. 1.
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He then continues:

Before taking up the explanation of each partic-
ular law [in the tractate, i.e., the Commentary on
Avot proper] I saw fit to begin with some useful
chapters from which a man can acquire princi-
ples and which will also be like a key for him to
what we shall present in the commentary. (p.
60)

Maimonides further informs his readers that many of the
matters contained in EC were "gathered from ... the dis-
course of both the ancient [Greek] and modern [Arabic]
philosophers," (p. 60) and in a justifiably famous adjura-
tion calls upon them to "hear the truth from whoever says
it" (p. 60). He then makes the following remark:

Sometimes I have taken a complete passage
from the text of a famous book. Now there is
nothing wrong with that, for I do not attribute
to myself what someone who preceded me said.
We hereby acknowledge this, and shall not indi-
cate that "so-and-so said" or "so-and-so said,"
since that would be useless prolixity. Moreover,
[identifying] the name of such a person might
make the passage offensive to someone without
experience and make him think it has an inner
evil meaning of which he is not aware.
Consequently I saw fit to omit the author’s

name, since my goal is to be useful to the read-
er. (pp. 60-61)

As Herbert Davidson indicates: 

Maimonides is being deliberately indefinite here.
The "person" or "author"... may simply be whoever
happens to be the author of each particular passage
that he quotes. However, it is also possible to under-
stand him as saying that there is just one definite
author whom he quotes extensively and whose name
he hesitates to mention.5

As Davidson demonstrates in the important and pioneer-
ing article6 from which the foregoing passage is cited, EC
draws heavily upon and at times even cites extensive
excerpts verbatim from Farabi's Chapters of the Statesman
(Henceforth: CS).7 Thus, as Davidson goes on to point
out, it can no longer be doubted that the second possibil-
ity is the correct one, and that Maimonides primarily had
one author and one famous book in mind, namely, Farabi
and his CS. Indeed, as Davidson's close comparison of EC
and CS shows, "about five percent of [EC] is taken direct-
ly from [CS], and ... well over half of the strictly philo-
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5 Herbert Davidson,  "Maimonides' Eight Chapters and Alfarabi's Fusul al-Madani," PAAJR XXXI (1963):34.
6 Ibid., pp. 33-50.
7 The Fusul al-Madani (Aphorisms of the Statesman) of Al-Farabi, ed. with an English translation, introduction, and notes by D.
M. Dunlop (Cambridge, England: Cambridge University Press, 1961.) (All paragraph references in brackets in the text are to this
edition.) While Dunlop translates Fusul al-Madani as Aphorisms of the Statesman, I have chosen to translate it as Chapters of the
Statesman in order to bring out the verbal parallel between the book's title and Maimonides' reference  to Chapters on Avot (Fusul
Avot) in his Commentary on Kelim 30:2, (In truth, given the general brevity of most of Farabi's units, were it not for the above
mentioned verbal parallel, it might be better to translate Farabi's title as Paragraphs of the Statesman.)  Since Dunlop's edition of
the text, a complete critical edition has appeared, ed. by Fauzi M. Najjar, Al-Fusul al-Muntaza`ah (Beirut:Dar al-Mashriq, 1971),
that is, Selected Chapters. Those chapters of Farabi not found in Dunlop's edition but found in Najjar's have been translated into
English by Jeffrey Macey in A Study in Medieval Jewish and Arabic Political Philosophy: Maimonides' Shemonah Peraqim and Al-
Farabi's Fusul al-Madani (or Fusul Muntaza`ah), (Ph.D. diss., Hebrew University, 1982), pp. 195-197.
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sophic sections in [EC] are built around direct quotations
from that book."8

While Maimonides did not give a title to EC as a whole,
he did give titles to each of the individual chapters, the
only instance, to the best of my knowledge, where, in his
legal and philosophical writings, he does such a thing.9

The titles are: 

Chapter 1: On the Soul of Man and Its Powers
(pp. 61-64)

Chapter 2: On the Disobedience of the Soul’s
Powers and on Knowledge of the Parts in which
the Virtues and Vices are Primarily Found  (pp.
64-65)

Chapter 3: On the Diseases of the Soul (pp. 65-
67)

Chapter 4: On Medical Treatment for the
Diseases of the Soul (pp. 67-74)

Chapter 5: On Directing all the Powers of the
Soul toward a Single Goal (pp. 74-78)

Chapter 6: On the Difference between the
Virtuous Man and the Continent Man (pp. 78-
80)

Chapter 7: On the Veils and their Meaning (pp.
80-83)

Chapter 8: On Man’s Inborn Disposition (pp.
83-95)

Maimonides begins EC 1 by affirming "that the soul of
man is a single soul, [which] has many different actions"
(p. 61).  Since, as Maimonides contends, "the improve-
ment of the moral habits is the same as the cure of the
soul and its powers" (p. 61), it is incumbent on "the one
who treats the soul and wishes to purify moral habits to
know the soul in its entirety" (p. 61). Maimonides there-
fore proceeds to list the five parts of the human soul—the
nutritive, sentient, imaginative, appetitive, and rational
parts—and to briefly describe their powers (pp. 61-64).
He concludes the chapter by  asserting that the ultimate
goal of the powers of the soul is to attain the form of the
intellect (p. 64).

EC 2 introduces two fundamental pairs of opposites: obe-
dience and disobedience; and virtue and vice. Obedience
and disobedience refer to the actions whereby a person
either obeys or disobeys the commandments and involve
the sentient and appetitive parts of the soul (pp. 64-65).
Virtue and vice refer to dispositions of the soul, the
rational virtues being found in the rational part and the
moral virtues in the appetitive part (p. 65). Maimonides
points to a fundamental difference between the rational
virtues and vices and the moral virtues and vices. The
rational vices are simply the contrary or opposite of the

The Edah Journal 2:2 / Tammuz 5762

8 Davidson, pp. 40-41.
9 I have inserted the qualifying clause "in his legal and philosophical writings," since, as the anonymous reviewer for The Edah
Journal pointed out to me, in some of his medical writings Maimonides does give titles to his chapters.  See, for example, The
Medical Aphorisms of Moses Maimonides, ed. Fred Rosner and Suessman Muntner (New York: Yeshiva University, 1970), where
each treatise begins "Containing aphorisms pertaining to...." The anonymous reviewer further suggests that in light of this it is
not so surprising that EC also has chapter titles, for the healing of the soul is not that far removed from the healing of the body. I
am not able to agree with this point. The healing of the soul or the acquisition of the moral virtues is part of the Law, while the
healing of the body or the science of medicine, for Maimonides, is definitely not part of the Law. See, for example, Guide 3:34.
And see my remarks in "`I Sleep But My Heart Waketh': Maimonides' Conception of Human Perfection," in The Thought of
Moses Maimonides: Philosophical and Legal Studies, ed. I. Robinson, L. Kaplan, and J. Bauer (Lewiston: Edwin Mellen, 1991), n.
20 (pp. 155-156). 
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rational virtues, while the moral vices "consist in being
deficient or excessive with regard to these virtues" (p. 65).
Here Maimonides adumbrates his discussion of the mean,
which follows in EC 4.

EC 3 contrasts the health and sickness of the soul.  "The
health of the soul consists in its condition and that of its
parts being such that it always does good and fine
things.... Its sickness consists in its condition and that of
its parts being such that it always does bad and ugly
things" (pp. 65-66). The primary focus of the chapter,
however, as its title suggests, is on the diseases of the soul.
Bad men, who have sick souls, imagine the bad ends they
desire to be good (p. 66). They need to seek out "the wise
men, who are the physicians of the soul," who will "treat
them by means of the art that treats the moral habits of
the soul" (p. 66).   

EC 4, picking up on the difference between the moral
virtues and vices and the rational virtues and vices briefly
set forth in EC 2, begins by defining the good and bad
actions and the moral virtues and vices. Here
Maimonides, as is well known, adopts Aristotle's and
Farabi's theory of the mean. "The good actions are those
that are balanced in the mean between two extremes,
both of which are bad; one of them is an excess, the other
a deficiency. The [moral] virtues are states of the soul and
settled dispositions between two bad states, one of which
is excessive, the other deficient" (p. 67). Interestingly
enough, Maimonides' focus in this chapter, as in the pre-
vious one, is on the diseases of the soul and the medical
treatment for those diseases. The mean is always the ideal.
He begins by noting that people often err and consider
one of the extremes of a particular character trait to be a
virtue. Thus, for example, they will praise the rash man
and call him courageous (pp. 67-68). If a person’s soul
becomes sick and he inclines to one of the extremes, he
must be cured by performing actions associated with the
opposite extreme until he returns to the mean (p. 68). But

since people’s souls incline toward one of the extremes,
always the one associated with self-preservation and self-
aggrandizement, the virtuous would, as a caution, incline
slightly toward the other extreme (pp. 68-69). Again, the
mean is the ideal, and the deviation is a deviation in one
direction to counterbalance the natural deviation toward
the other direction.

In this context Maimonides launches into a critique of
asceticism. The ascetics are mistaken in believing that "by
afflicting their bodies ... they ... thereby come near to
God" (pp. 68-69).  If virtuous men sometimes adapted
ascetic norms, this was only as a temporary moral treat-
ment for a disease of the soul or because the societies in
which they lived were corrupt. But the ideal, which is the
goal of the "perfect Law," is "for man to be natural by fol-
lowing the middle way" (p. 70). Nor is there any need for
a person to deprive himself of the bodily pleasures that
the Law permits. If he claims he is doing so as a precau-
tion, inclining slightly to the side of self-deprivation to
counterbalance the natural tendency to self-indulgence,
he is in error. "For the Law forbids what it forbids and
commands what it commands ... [so] that we move away
from one side as a means of discipline" (p. 71). Thus, the
purpose of laws of forbidden foods and forbidden sexual
relationships is "that we move very far away from the
extreme of lust and go a little from the mean toward
insensibility to pleasure" (p. 72). But it is the mean that
is the ideal, and the purpose of the laws requiring absten-
tion from forbidden foods and forbidden sexual relation-
ships is "that the state of moderation should be firmly
established in our souls" (p. 72). By acquiring this virtue,
a person "will adhere to the mean [in terms of action]
when he eats what is his to eat ... and when he has sexual
intercourse with whomever it is his to have sexual inter-
course with" (p. 70).

"The perfect man needs to inspect his moral habits...
every day...,” Maimonides  continues. “Whenever he sees
his soul inclining to one of the sides he should rush to
cure it" (p. 73). For no one is completely free of moral
vice. Even Moses, "the master of the first and last men,"
succumbed to the vice of irascibility when he rebuked the
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people and said to them, "Hear now you rebels" (Num.
20:10) (pp. 73-74). But precisely because it is so difficult
to adhere to the mean, "if a person continually weighs his
actions and aims at the mean, he is in the highest of
human ranks ... [and] will come close to God..." (p. 74).  

EC 5 begins with the ringing declaration that "Man needs
to subordinate all his soul’s powers to thought ... and to
set his sight on a single goal: the ... knowledge of [God]"
(p. 75). After describing at some length what is involved
in following such a path and its extreme difficulty,
Maimonides concludes by affirming that "if a man hap-
pens to exist in this condition, I would not say that he is
inferior to the prophets. I refer to a man who directs the
powers of his soul solely toward God" (pp. 77-78).  In
this connection, he cites a number of statements from the
Bible and the Sages implying that knowledge of God is
the ultimate goal for man. Of particular interest, he cites
the exhortation of Solomon, "In all your ways know
Him" (Prov. 3:6), and the comment of the Sages there-
upon, "Even with a transgression" (Berakhot 63a), which
he somewhat obscurely explains to mean: "You should
make your goal the truth when doing such a thing, even
if from a certain point of view you commit a transgres-
sion" (p. 78).    

EC 6 appears to be a digression. Maimonides raises an
apparent contradiction between the view of the philoso-
phers and the Bible on the one hand and the view of the
Sages on the other regarding the respective merits of the
virtuous man in contrast to the continent man. "The
philosophers said that even though the continent man
performs virtuous actions, he does good things while ...
strongly desiring to perform bad actions.... The virtuous
man, however, ... does good things while... strongly desir-
ing them. There is agreement among the philosophers
that the virtuous man is ... more perfect than the conti-
nent man" (p. 78). Maimonides then cites several state-
ments of Solomon to the same effect (p. 79). He takes
note, however, of several statements of the Sages that
place the continent man on a higher level than the virtu-
ous man (p. 79). He resolves this apparent contradiction
by arguing that the continent man about whom the

philosophers are speaking is the man who desires to per-
form bad things "generally accepted by all the people as
bad, such as murder, theft, robbery, fraud.... and things
like these" (p. 79). The Sages, on the other hand, were
speaking of the continent man who is attracted to per-
forming actions forbidden by "the traditional laws," e.g.,
the laws of forbidden foods or forbidden sexual relation-
ships. For were these actions not forbidden "by the Law,
they would not be bad at all" (p. 80).  

EC 7 picks up on EC 5 and speaks about prophets and
prophecy. "No prophet prophesies until after he acquires
all the rational virtues and most of the moral virtues" (p.
81). Prophecy is not conditioned on the prophet "not
[being] impaired by any [moral] vice at all" (p. 81). But
the moral vices, i.e., "moral habits not in the mean," pos-
sessed by a prophet are like veils separating him from God
(p. 82). In support of this claim, Maimonides cites the
verse: "Only your sins have separated you from God" (Isa.
59:2) (p. 81).

EC 8 argues that man does not "possess virtue and vice by
nature, from the beginning of his life" (p. 83). To be sure,
"it is possible to be naturally disposed toward a virtue or
a vice" (p. 84). Here there appears to be a difference,
according to Maimonides, between the rational virtues
and the moral virtues. Maimonides states that even
though a person who is a "natural dolt" can be "instruct-
ed and made to understand," it will only be "with diffi-
culty and hard work" (p. 84). But Maimonides in EC 2
lists as one of the rational virtues the "excellent grasp of a
thing quickly..." (p. 65). It would appear to follow that
while the "natural dolt," if properly taught, may acquire
knowledge, he can never acquire the rational virtue of
"excellent comprehension" (p. 65).  On the other hand,
Maimonides states a person who is by natural tempera-
ment "disposed to cowardice" can acquire the moral
virtue of courage, albeit with difficulty, "if he is habituat-
ed to it" (p. 84). One thing, however, is certain.  "All of
man's actions are given over to him" (pp. 84, 85).  Or, to
cite a somewhat different formulation: "Obedience and
disobedience are in man's hands, and ... he is a free agent
in his actions" (p. 93).  On this point, "our Law and
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Greek philosophy agree" (p. 84). Indeed, it is the presup-
position of all "the commandments and prohibitions of
the Law" and all "instruction and education"  (pp. 84-
85). 

The bulk of EC 8 is devoted to defending this position
against attacks from various quarters. Thus, Maimonides
refutes the view of the astrologers who "claim that an
individual's time of birth determines whether he possess-
es virtue or vice and that he is necessarily compelled to
perform certain actions" (p. 84). He spends much effort
in seeking to show that various statements of the Sages
and various biblical verses that are popularly understood
to mean "that a person is compelled to perform some
actions" (p. 86) or that "God preordains and compels dis-
obedience [to the Law]" (pp. 88, 93), if properly under-
stood mean no such thing (pp. 85-93). He finally sharply
distinguishes between divine and human knowledge in
order to refute the view that God's knowledge compels
man to obedience and disobedience (pp. 93-95). 

This overview suffices to show that the contents of EC are
very variegated and heterogeneous, and it is difficult to
find a central, unifying theme in the work. Jeffrey Macey
correctly criticizes the view that EC is "primarily con-
cerned with ethics" for having too narrow a focus.10

Macey himself suggests "that the fundamental distinction
which serves as the basic framework for the discussion of
issues in [EC] is the division of mankind ... into two
groups, the `wise physicians of the soul’ and what might
loosely be called the `sick of the soul’ or the `mass of
men.’"11 

While the distinction itself is valid, Macey’s attempt to
view it as "the basic framework for the discussion of issues
in [EC]" appears forced, and is subject to the criticism of
being too narrowly focused that he himself directs against
the ethical view. 

Isadore Twersky proposes a broader focus, arguing that
EC is "a psychological and philosophical essay dealing
with the soul and its powers and the general principles of
ethics."12

Thus EC is a psychologico-ethical work in the broad sense
of the term, in the same way that Aristotle’s
Nichomachean Ethics — itself not the most homogeneous
of books — is a psychologico-ethical work. But we need
to be more specific, particularly as regards the telos of
Maimonides’ "general principles of ethics."  

Both Yeshayahu Leibowitz and Eliezer Schweid identify
the end point of Maimonides’ "general principles of
ethics" as the person of the prophet. To cite Leibowitz:
"the primary goal of EC is to teach man to walk on the
path that leads to the level of prophecy."13 Or as Schweid
puts it: "The discussion in EC leads the student from an
ethical theory to a theory of prophecy as exemplifying the
ideal of human perfection."14 Combining Leibowitz,
Schweid, and Twersky, we may say that EC is a psycho-
logical and philosophical essay that sets forth, on the basis
of a theory of the soul and its powers, general principles

10 Jeffrey Macey, "The Theological-Political Teaching of the Shemonah Peraqim: A Reappraisal of the Text and its Arabic
Sources," Proceedings of the Eighth World Congress of Jewish Studies, Division C (Jerusalem, 1982), p. 31.
11 Ibid., p. 32.
12 Isadore Twersky (with Michael Shmidman), Law and Philosophy: Perspectives on Maimonides' Teaching (Hebrew), Vol. 2
(Jerusalem: Open University, 1995), p. 255.
13 Yeshayahu Leibowitz, Conversations on the Eight Chapters of Maimonides (Hebrew) (Jerusalem: Keter, 1986), p. 10. Leibowitz
prefaces this remark by indicating that it is "a daring generalization."
14 Schweid, Studies in Maimonides' Eight Chapters (above, note 2), p. 27.
15 Raymond Weiss, Maimonides' Ethics (Chicago and London: University of Chicago Press, 1991), p. 10.
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of ethics designed to lead the student to walk on the path
that leads to the to the level of the perfection of one's
soul, as particularly exemplified in the person of the
prophet.

This identification of the biblical concept of prophecy
with the Aristotelian concept of human perfection leads
us to another central theme in EC noted by both Schweid
and Raymond Weiss, namely, the confrontation or, per-
haps even sharper, the tension between philosophy and
the Jewish tradition. As Weiss states, the goal of EC is to
"adapt `philosophic ethics’ to the needs of the Jewish
community."15 This goal, Weiss argues, leads
Maimonides at times "to minimize the conflict between
philosophy and his Jewish sources" and at times "to con-
ceal the conflict where he deems that to be necessary."16

Or, as Schweid maintains, "Maimonides here [in EC]
seeks to demonstrate the compatibility between
Aristotelian ethical teaching and the ethical teaching of
the Sages."17 

All the above themes as formulated by Twersky,
Leibowitz, Schweid, and Weiss are undoubtedly correct.
Nevertheless, they are still too general and vague, and do
not help us in solving the many enigmas of the book.
How, for example, are we to account for the book's
digressions—for example, the discussion of the sin of
Moses at the end of EC 4, and, even more problematic,
the whole of EC 6?  And in connection with EC 6, what
exactly is the significance of Maimonides' distinction
between those bad things "generally accepted by all the
people as bad," and those bad things which are bad only
because they are forbidden by "the traditional laws," but
otherwise "would not be bad at all"? And how does this
distinction, beyond the simply technical level, enable us
to resolve the apparent dispute between the philosophers
and the Sages regarding the respective merits of the virtu-

ous man and the continent man?  What does
Maimonides mean when he explains, at the end of EC 5,
that the Sages’ comment "even with a transgression"
means "You should make your goal the truth when doing
such a thing, even if from a certain point of view you
commit a transgression"?  If the main theme of EC 7 is
prophets and prophecy, why does Maimonides entitle the
chapter, "On the Veils and their Meaning"? And if the
main theme of EC 8 is man's choice, why does
Maimonides entitle that chapter, "On Man's Inborn
Disposition"?

Certainly Twersky’s claim that EC is a psychological and
philosophical essay dealing with the soul and its powers
and the general principles of ethics is correct. And simi-
larly, the view of Leibowitz and Schweid that Maimonides
is concerned in the work with the path to human perfec-
tion as exemplified in the person of the prophet is also
correct, as is the view of Schweid and Weiss that
Maimonides is concerned with the apparent disagreement
between philosophy and the Law as to the nature of that
path. But, I would contend, the key categories of EC that
enable us both to unify these important concerns and to
resolve the many enigmas set forth above are the two pairs
of opposites: virtue and vice, and obedience and disobe-
dience. That is, to bring the pieces together, it might seem
at first glance that philosophy and the Law are in dis-
agreement with one another regarding the path to human
perfection, inasmuch as it would seem the Law maintains
that the path to perfection and closeness to God is
through obedience to its commands, while philosophy
maintains that the path to perfection is through acquiring
the moral and rational virtues. Maimonides’ fundamental
claim throughout EC and, indeed, throughout the
Commentary on Avot proper, based upon his theory of the
soul and its powers, is that the path to the perfection of
that soul is precisely through acquiring the moral and
rational virtues, and, contrary to what seems to be the

16 Ibid., p. 11.
17 Schweid, Studies in Maimonides' Eight Chapters, p. 26.
18 Actually, as the anonymous reviewer pointed out to me, Maimonides states,  "you shall make your goal al-haqq," which as
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case at first glance, philosophy and the Law are in agree-
ment on this point.  As he states explicitly in his
Commentary on Avot 5:2, "the goal of this tractate is to
urge a person to perfect his soul through [acquiring] the
moral virtues and the rational virtues."  For it is precisely
by acquiring these virtues that one can direct the powers
of one’s soul solely toward man's ultimate goal in life, the
knowledge of God. Indeed, the knowledge of God itself is
the highest expression of the rational virtues.  

To further understand this point, we should combine
what Maimonides says at the end of EC 1 with what he
says at the beginning of EC 5. If the goal of all the pow-
ers of the soul, as Maimonides states at the end of EC 1,
is to attain the form of the intellect (p. 64), and if, at the
same time, the goal of all the powers of the soul, as
Maimonides states at the beginning of EC 5, is the
"knowledge of [God]" (p. 75), it follows that knowledge
of God is intellectual knowledge, and can be attained
only through attaining the form of the intellect, that is,
only by attaining one of the rational virtues. This is fur-
ther substantiated by the fact that while throughout EC 5
Maimonides identifies man’s ultimate goal with the
knowledge of God, on one occasion in that chapter he
identifies that ultimate goal with "the truth"—"you shall
make your goal the truth" (p. 78).18 But, as he says in EC
4, "truth refers to the rational virtues because they are
immutably true" (p. 71). 

It follows from the above that the categories of obedience
and disobedience, important as they are, must always be
subordinated to the categories of virtue and vice.
Maimonides, throughout EC, accomplishes this subordi-
nation in many ways. First, and most important, he seeks
to show that the Law requires obedience to its commands

and forbids disobedience because obedience is conducive
to moral virtue, while disobedience is conducive to moral
vice.19 That is, obedience to the Law's commands, as nec-
essary as it is, possesses only instrumental, not intrinsic
value. This leads to the second point. If, on the very rare
occasion, disobedience of a command is necessary for
acquiring a moral virtue, the Law, in Maimonides' view,
will tacitly allow for such disobedience. Third, since the
categories of virtue and vice have priority over the cate-
gories of obedience and disobedience, Maimonides,
whenever possible, translates Scriptural and rabbinic lan-
guage of obedience and disobedience into language of
virtue and vice. Finally, along the same lines, Maimonides
in discussing certain religious issues involving both the
categories of virtue and vice and the categories of obedi-
ence and disobedience accords pride of place to the for-
mer.

It is, of course, not surprising that Maimonides does not
wish to call attention to his systematic subordination of
the categories of obedience and disobedience to the cate-
gories of virtue and vice on the path leading to human
perfection. But only in light of this fundamental and cen-
tral theme, I would contend, are we able to make sense of
EC and answer the enigmas posed above. 

The first mode of subordination, namely, Maimonides’
contention that obedience to the Law's commands does
not possess any intrinsic value but only instrumental
value, is clearly the most important and lies of the heart
of the book. That is to say, the reason the Law requires

Shailat notes, p. 244, note 20, is often used in Arabic as an epithet of God, Who, of course, is the Truth. And see Maimonides,
Mishneh Torah, Laws of the Foundations of the Torah 1:4
19 I am speaking here solely about the purpose of the commandments as seen from within the individualist, psychological-ethical
perspective of EC. Obviously, from the heavily political perspectives of the Mishneh Torah and, even more so, of the Guide, the
commandments serve many other purposes as well.  
20 Nichomachean Ethics [Henceforth: EN] 1106a28-b7. The English translation is that of Terence Irwin, Nichomachean Ethics,
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obedience to its commands and forbids disobedience is,
in Maimonides’ view, that obedience will lead to moral
virtue, while disobedience will lead to moral vice. As
Maimonides states in EC 8, "It is necessary for [man] to
accustom his soul to good actions until he acquires the
virtues, and to avoid bad actions until the vices disappear
from him, if he has acquired any." (p. 88). How so? 

In order to answer this, we must first examine
Maimonides’ definition of the concept of virtue in terms
of the mean.  As we saw, Maimonides begins EC 4 with
the declaration that "The good actions are those that are
balanced in the mean between two extremes, both of
which are bad; one of them is an excess, the other a defi-
ciency. The [moral] virtues are states of the soul and set-
tled dispositions between two bad states, one of which is
excessive, the other deficient" (p. 67).

Though Maimonides in EC 4 does not elaborate on how
exactly he understands the concept of the mean, it never-
theless seems to me that Maimonides in this matter fol-
lows in the path of Farabi, who, in turn, follows in the
footsteps of Aristotle. 

Farabi, taking a leaf from Aristotle,20 distinguishes
between two types of the mean: "(a) the mean in itself;
and (b) the mean compared and related to something
else."   The first type of mean is the arithmetical mean
and is always fixed, e.g., six is the fixed arithmetic mean
between two and ten. The second type of mean is the rel-
ative mean. Unlike the arithmetic mean, it is not fixed,
but "increases and decreases at different times and with
reference of the things to which it is related, e.g., moder-
ate food for a boy and moderate food for an adult, labour-
ing man, which differs with reference to the difference of
the conditions of their two bodies." Farabi’s key point,
again in accordance with Aristotle, is that it the relative

mean "which is employed in actions and morals." That is,
"the mean in every action is what is measured with refer-
ence to the circumstances of the actions" [17].

Ehud Benor has correctly recognized that when
Maimonides in Mishneh Torah, Laws Concerning Moral
Dispositions (Henceforth: LMD)  speaks of the mean he
has the relative mean in mind.21

Thus Maimonides states that the wise man who follows
the "middle" with reference to the desire for physical
needs will "desire only things the body needs and cannot
be without" (LMD 1:4) The wise man, in this respect, is
to be contrasted both with the unhealthy person pos-
sessed of a deficient desire,  "who does not even desire the
few things the body needs" (1:1), and the unhealthy per-
son possessed of an excessive desire, whose "soul is not
sated with all the money in the world" (1:1). Certainly
Maimonides is not referring here to an arithmetic mean!
Similarly, the other examples of the "middle" that
Maimonides offers in LMD all lead to the conclusion that
Maimonides is operating with the concept of a shifting
relative mean, i.e., the wise man possesses the proper
moral virtue that leads him to act in the particular situa-
tion in a manner appropriate to that situation, avoiding
both deficiency and excess.

As I stated earlier, I would argue that Maimonides in EC
4 is also operating with the concept of the relative mean.
To be sure, that is not so clearly the case in EC as it is in
LMD.  Nevertheless, I believe that Maimonides has in
mind the relative mean and not the arithmetic mean
when he states in EC 4 that 

This perfect Law['s] ... goal is for a man to be
natural by following the middle way. He shall
adhere to the mean when he eats whatever is his

translated with introduction and notes (Indianapolis: Hackett, 1985). 
21 Benor, "Moral Extremism and Intellectual Virtue," unpublished paper. 
22 David Hutchinson, "Ethics," in Jonathan Barnes, ed., The Cambridge Companion to Aristotle (Cambridge: Cambridge
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to eat, when he drinks whatever is his to drink,
and when he has sexual intercourse with
whomever is his to have sexual intercourse with.
He shall dwell in a city and follow justice and
equity. (p. 70)

But if this is so, how does the wise man, operating with
the relative mean, know in fact what is the appropriate
action to take in the particular circumstance? Granted,
through habituation the wise man may have trained him-
self, say, not to desire to eat more or less than is appropri-
ate for him to eat in this particular circumstance, but how
does he know what that appropriate amount is? In this
matter as well, I believe that though Maimonides does
not say so explicitly, he is once again following in the path
of Farabi, who, in turn, follows in the footsteps of
Aristotle. Thus, both Farabi and Aristotle maintain that
acting in accordance with the relative mean requires not
just the proper disposition acquired by habituation, but
practical wisdom, that is, the intuitive judgment about
the appropriate way to act in the particular circumstance,
avoiding both deficiency and excess. 

Thus David Hutchinson, in discussing Aristotle’s ethical
teaching, states: "Practical wisdom is the intellectual
virtue which mainly interests Aristotle.... A proper func-
tion of practical wisdom is to put into practice the correct
orientation of values, which the moral virtues provide."22

Or as John Cooper, summarizing Aristotle’s position on
this issue, succinctly puts it: "It is not possible to have a
virtuous character without having practical knowledge,
nor to have practical knowledge without having a virtu-
ous character."23 And as Farabi, following Aristotle on
this point, states:

Practical wisdom is the power of excellence of delibera-
tion and production of things that are the most excellent
and best in what is done to procure for a man a really
great good and an excellent noble end.... Therefore the
man of practical wisdom must be virtuous with regard to
the ethical virtues ... in order that [he] may get the end
right by the virtue that is in him, and get right what leads
to the end by excellence of deliberation. [37-38]24 

But why, one may ask, if Maimonides is in fact operating
in EC with the Farabian and Aristotelian notions of both
the relative mean and practical wisdom, is he not open
about this? Perhaps the reason for Maimonides' reticence
about his true position lies in its crucial negative implica-
tion. For the negative implication of the need to deter-
mine the relative mean through practical judgment is that
the relative mean cannot be determined by the Law, the
decrees of which "ought to be absolute and universal"
(Guide 3:34). In this respect, I must disagree with Marvin
Fox, who argues that "According to [Maimonides’] view
the commandments of the Torah are, in fact, the specifi-
cation of the ideal behavior in accordance with the
mean."25 And again, "Maimonides is absolutely consis-
tent in his adherence to this principle that the rule of the

University Press, 1995), p. 208.
23 John Cooper, "Aristotle's Moral Psychology," in Reason and Emotion: Essays on Ancient Moral Psychology and Ethical Theory
(Princeton: Princeton University Press, 1999), p. 251. This statement, according to Cooper, is one of "seven central claims that
Aristotle makes ... about virtues of character" (p. 238), neatly summarized in Cooper's appendix to his article on p. 251. This
appendix, in my view, very strikingly serves to drives home the similarity between Maimonides' moral psychology and that of
Aristotle.  
24 The similarity between the conclusion of this citation from CS and Hutchinson's summary of the "proper function of practi-
cal wisdom" according to Aristotle (above, note 22) is striking. 
25 Marvin Fox, "The Doctrine of the Mean in Aristotle and Maimonides: A Comparative Study," in Interpreting Maimonides
(Chicago and London: University of Chicago Press, 1990), p. 115.
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Torah is, in actual fact, the rule of the mean—that is,
whatever the Torah commands is the middle way."26

If my analysis is correct, Fox’s contention must be reject-
ed.

But if "the commandments of the Torah are, in fact" not
"the specification of the ideal behavior in accordance with
the mean," what then, is their function in EC 4? In order
to answer this question, we must look at the title of the
chapter: "On Medical Treatment for the Diseases of the
Soul." That is, though EC 4 begins by defining both the
good actions and the virtues in terms of the mean, the
bulk of the chapter is concerned with the justified devia-
tions from the mean as a mode of "medical treatment for
the diseases of the soul." And it is in this connection that
Maimonides very carefully and skilfully introduces his
explanation of why "the Law forbids what it forbids and
commands what it commands" (p. 71).  But it should be
emphasized, as I already suggested in my summary of the
chapter, that these deviations from the mean are always in
service of attaining the mean, which never loses the func-
tion allotted to it at the chapter's beginning as the defin-
ing criterion for both the good actions and the virtues.

There are, in Maimonides’ view, two very different justi-
fied deviations from the mean. It should be noted that in
his discussion of both, Maimonides relies not on Farabi,
who strikingly never once throughout CS indicates that
there is any justification for deviating from the mean, but
on Aristotle.27

First, Maimonides says that if a person's soul becomes

sick and he inclines to one of the extremes, he must be
cured by performing actions associated with the opposite
extreme until he returns to the mean (pp. 68-69). This
would appear to be based on Aristotle's advice that if we
find ourselves drifting to an extreme, "we must drag our-
selves off in a contrary direction; for if we pull far away
from error, as they do in straightening bent wood, we
shall reach the intermediate position" (EN 1109b5-8).
This mode of deviation from the mean, as Maimonides
makes clear, is a purely temporary emergency measure.

But Maimonides also follows Aristotle in the belief that
one of the extremes is more opposed to the mean than the
other. Thus Aristotle argues that "it is cowardice, the defi-
ciency, not rashness, the excess, that is more opposed to
bravery; on the other hand, it is intemperance, the excess,
not insensibility, the deficiency, that is more opposed to
temperance" (EN 1109a2-4). Aristotle offers two reasons
for this. First, "since sometimes one extreme is closer and
more similar to the intermediate condition, we oppose
the contrary extreme, more than this closer one, to the
intermediate condition" (1109a6-8). Second, "when we
ourselves have some natural tendency to one extreme
more than the other, this extreme appears more opposed
to the intermediate condition" (1109a11-13). In short, as
I stated earlier, it is always the extreme associated with
self-preservation and self-aggrandizement that we view as
being more opposed to the mean. It is this Aristotelian
notion, I believe, that Maimonides has in mind when he
states, with regard to curing the sick soul, that "a man can
more easily turn from extravagance to liberality than from
miserliness to liberality. Likewise, it is easier to turn from
being insensible to pleasure to being moderate than from

26 Ibid., p. 115.
27 This would tend to argue against the view of Davidson, "Maimonides' Eight Chapters and Alfarabi's Fusul al-Madani," p. 41,
that "it is extremely unlikely that Maimonides had before him either a translation or a reworking of [the Nichomachean Ethics]
when he was writing the [EC]."  At the very least, Maimonides somehow had access to Aristotle's doctrine about the ethical
necessity of deviating from the mean in certain circumstances, and he didn't get that from the Fusul al-Madani.
28 I would also suggest that when Maimonides states at the beginning of EC 4 that "people often err ... and think that one of the
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being lustful to being moderate" (p. 69).28

Precisely the fact that all people, to cite Aristotle, "have
some natural tendency to one extreme more than the
other," leads to the second and more significant justified
deviation from the mean offered by Maimonides.  Thus
he states:

Because of this teaching, the virtuous men
would not let a disposition of their souls remain
in the mean, but would incline a little toward
the excess or defect as a precaution. I mean they
would, for example, incline from moderation a
little toward insensibility to pleasure, from
courage a little toward rashness, [and] from gen-
erosity a little toward prodigality. (p. 69)  

While the first type of deviation was a temporary radical
deviation from the mean performed by those whose souls
were sick, this second type is a permanent slight deviation
from the mean performed by the virtuous. But this sec-
ond type of deviation, like the first, is in the service of the
mean. For it is only through this slight deviation from the
mean in the direction of one extreme, "the extreme clos-
er ... to the intermediate condition," that the virtuous can
correct the natural drift in the direction of the opposite
extreme, "the extreme ... more opposed to the intermedi-

ate condition," and thereby arrive at the mean or at least
as close to the mean as possible. It is, I believe, this type
of slight permanent deviation from the mean that
Aristotle has in mind—or at least that Maimonides
believes that Aristotle has in mind—when he states that: 

If we aim at the intermediate condition we
must first of all steer clear of the more contrary
extreme.... For since one extreme is more in
error, the other less, and since it is hard to hit
the intermediate condition accurately, the sec-
ond-best tack, as they say, is to take the lesser of
the evils. (EN 1109a31-35)   

Precisely in this connection we arrive at the main way
Maimonides subordinates obedience to virtue. In his
view, the virtuous Jew who obeys the Law need not on his
own "incline a little toward the excess or defect as a pre-
caution" (p. 69), since that precaution is built into the
very commands of the Law. "For the Law forbids what it
forbids and commands what it commands ... [so] that we
move away from one side as a means of discipline" (p.
71). The Law, to repeat, far from specifying "the ideal
behavior in accordance with the mean,"29 deliberately
deviates from the mean. Thus, as we have already seen,
the purpose of the laws of forbidden foods and forbidden
sexual relationships is "that we move very far away from
the extreme of lust and go a little from the mean toward
insensibility to pleasure" (pp. 71-72). Similarly, the pur-
pose of the various laws of charity, such as the tithes and
the like, is "that we move very far away from the extreme
of stinginess and approach the extreme of prodigality" (p.

two extremes is good and virtue of the soul" (p. 67), the extreme they praise, as is borne out by Maimonides' examples, is the
Aristotelian "extreme ... closer and more similar to the intermediate condition." On the other hand, I would more tentatively
suggest that when Maimonides in EC 3, here following Farabi [CS 37], says that, 

The bad man always has a desire for ends that are in truth bad. Because of the 
sickness of his soul, he imagines them to be good. (p. 66)   

The bad ends he desires and imagines to be good are the Aristotelian "extremes  ... more opposed to the intermediate condition."
29 Fox, "The Doctrine of the Mean in Aristotle and Maimonides," p. 115.
30 It is not necessary for the purposes of this paper to enter into the vexed issue of Maimonides' ostensibly contradictory posi-
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72).  But it is the mean which is the ideal, and thus the
purpose of the laws requiring abstention from forbidden
foods and forbidden sexual relationships is "that the state
of moderation should be firmly established in our souls"
(p. 72), while the purpose of the laws of charity is "to
establish generosity firmly within us" (p. 72).  

Thus, the commands of the Law regarding forbidden
foods and forbidden sexual relationships and regarding
charity are "absolute and universal" (Guide 3:34), for the
Law uniformly forbids for all entire categories of food or
sexual relationships or demands that certain fixed modes
of charity be distributed by all. But, again, the purpose of
obeying these "absolute and universal" commands is the
acquisition of virtue and the performance of virtuous
actions in accordance with the mean in situations not cov-
ered by the Law.  Thus, as Maimonides says, the person
who has acquired by means of obedience to the com-
mands of the Law the virtue of moderation "will adhere
to the mean [in terms of action] when he eats what is his
[according to the Law] to eat ... and when he has sexual
intercourse with whomever it is his [according to the
Law] to have sexual intercourse with" (p. 70). But it is not
the commands of the Law that can tell this virtuous per-
son how to "adhere to the mean when he eats what is his
to eat ... and when he has sexual intercourse with
whomever it is his to have sexual intercourse with," but
only his practical judgment. In sum, one deviates slightly
from the mean by obeying the "absolute and universal"
commands of the Law in order to become the virtuous
man who will do "good things," that is, perform actions
in accordance with the mean, "while craving and strong-

ly desiring them" (p. 78). Again, obedience is in service of
virtue.     

In light of the above, one may suggest a deeper reason for
Maimonides' opposition to asceticism and the prominent
place such opposition occupies in EC 4. The ascetics
apparently believe that one "come[s] near to God" (p. 70)
first and foremost through obedience to His commands.
And what better way of demonstrating one's obedience to
God then by undergoing suffering and deprivation
through such obedience?  The ascetics, then, rather than
subordinating obedience to virtue, tend to confuse the
two.30

EC 4, with its emphasis on the role of obedience to the
commands of the Law as a means of firmly establishing
the moral virtues in one's soul, leads directly to EC 6,
where, as we have seen, Maimonides contrasts the virtu-
ous man with the continent man. But one may then ask
why Maimonides puts EC 6 after rather than before EC
5?  The answer would seem to be that Maimonides’ claim
that the virtuous man is superior to the continent man31

can be understood only in light of the fundamental thesis
set forth in EC 5 that "man needs to subordinate all his
soul's powers to thought ... and to set his sight on a sin-
gle goal: the ... knowledge of [God]" (p. 75). For exam-
ple, Maimonides says, a person when eating "should not

tions on asceticism to be found in his various works. Here I have sought only to offer a reason for Maimonides' critique of asceti-
cism in EC in line with what I perceive to be the central thesis of the work. For a very insightful recent suggestion of how these
ostensibly contradictory positions may result from "Maimonides' alternating perspectives for viewing ethics," see Howard Kreisel,
"The Problem of Contradictions in Maimonides' Approach to Ethics," in Maimonides' Political Thought (Albany: SUNY Press,
1999), pp. 175-182. 
31 I will return at the end of this paper to Maimonides' explanation of the apparent claim of the Sages that the continent man is
superior to the virtuous man.
32 Note that in LMD Maimonides' critique of asceticism (3:1) immediately precedes his adjuration that "man needs to direct
every single one of his deeds solely towards attaining knowledge of the Name" (3:2).
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aim at pleasure alone, choosing the most pleasant food
and drink, ... but should aim at what is most useful.... He
should aim at making his body healthy, the goal of his
body’s health being that he attain knowledge" (p. 75).
Now the man who has acquired the virtue of moderation
will eat the proper types and proper amounts of food
without any effort. But the continent man who is subject
to the vice of gluttony  "strongly desires to perform bad
actions"  (p. 78), that is, to eat too much food or
unhealthy food. He will eat the proper types and proper
amounts of food, but only by exerting great effort to over-
ride his bad desires. But one can very well imagine that all
this psychic energy exerted to do the right thing, despite
desiring to do the wrong thing, is only so much energy
taken away from the soul's effort to know God.

Indeed, this very same point may help explain
Maimonides’ unyielding opposition to asceticism. For
since "a man [is] natural by following the middle way" (p.
70), an ascetic regime goes radically against the grain of
human nature. And once again the psychic energy
involved in adhering to such an unnatural regime is only
so much energy taken away from the soul's effort to know
God.32 As we have just seen at some length, Maimonides
takes the view that the Law requires obedience to its com-
mands and forbids disobedience because obedience will
lead to moral virtue while disobedience will lead to moral
vice. It therefore would follow that on the very rare occa-
sion where disobedience to a command is necessary for
acquiring a moral virtue, the Law, in his view, will tacitly
allow for such disobedience. This second mode of subor-
dination, in my view, is what Maimonides is referring to
when, at the end of EC 5, he states that the comment of
the Sages "even with a transgression" on the verse "In all

your ways know Him" (Prov. 3:6) means "you should
make your goal the truth when doing such a thing, even
if from a certain point of view you commit a transgres-
sion" (p. 78). This statement of Maimonides is, not sur-
prisingly, particularly obscure, and a number of sugges-
tions have been put forward as to what he may have had
in mind.33 

Without entering into a detailed exposition and critique
of either explanation,  it may be noted that Leibowitz's
explanation forces him to argue unconvincingly that, for
Maimonides, the commission of a transgression (`aveirah)
being referred to by the Sages here does not involve the
violation of a law—this despite the fact the Maimonides
in EC 2 explicitly links transgressions (`aveirot) to "dis-
obedience ... of the Law" (p. 64)—while Shailat's expla-
nation ignores the context of EC 5.

In my opinion, Raymond Weiss’s analysis of some key
issues in this chapter provides the key to understanding
Maimonides' meaning, though Weiss, surprisingly, neg-
lects to cite this important Maimonidean statement.34

Weiss notes that at the beginning of EC 5 Maimonides,
in discussing how man "should direct all his actions
toward this goal [of knowledge of God]" (p. 75), offers
the following example: 

If the humour of black bile [melancholy] agi-
tates him, he should make it cease by listening
to songs and various melodies, by walking in
gardens and fine buildings, by sitting before
beautiful forms, and by things like this which
delight the soul and make the disturbance of

33 See, for example, Leibowitz, Conversations on the Eight Chapters of Maimonides, pp. 188-189; and Yitzhak Shailat, Hakdamot
ha-Rambam le-Mishnah (Ma`aaleh Adumim, Israel: Ma`aliyyot Press, 1992), pp. 298-299. 
34 Weiss, Maimonides' Ethics, pp. 78-81.
35 Ibid., pp. 79-80. 
36 See Laws of Idolatry 2:2. 
37 See Maimonides' responsum concerning the Songs of the Ishmaelites in Iggerot ha-Rambam, Vol. 1, ed. Y. Shailat (Jerusalem:
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black bile disappear from it. In all this he
should aim at making his body healthy, the goal
of his body's health being that he attain knowl-
edge. (p. 75) 

Later in the chapter Maimonides states that a person
"needs to give delight to his soul ...so that it will be clear
and pure to receive the sciences" (p. 77). This at times
may require "looking at beautiful decorations and
objects" (p. 77) or "decorating and adorning buildings,
vessels, and garments" (p. 77).    

But, as Weiss goes on to note, this "aesthetic" therapy for
the body and soul is halakhically problematic.35 For
what if, say, one of the "beautiful objects" available "to
drive sickness from [the soul]" is a statue of a god?36

Even more problematic is Maimonides' comment about
the need to "listen to songs and various kinds of
melodies" (p. 75). For, as Weiss points out,  in a well-
known responsum, Maimonides states that the Law clear-
ly and unqualifiedly forbids listening to songs and
melodies. This reason for this prohibition, Maimonides
explains, is to restrain the appetitive power. Nor,
Maimonides continues, does the Law, in formulating this
prohibition, take into account the rare individual whose
soul would be "protected" or whose passion "for appre-
hending an intelligible or for obedience to the command-
ments" would be quickened through listening to these
melodies. For, Maimonides notes, "The Law is directed
only in accordance with what happens in the majority of
cases."37 As Maimonides states in the Guide 3:34, "The
Law ... pays no attention to what happens rarely or to the
damage occurring to the unique human being because of

this way of determination."38

It is, I suggest, precisely this dilemma that Maimonides is
tacitly addressing when he states that the comment of the
Sages "Even with a transgression" means "You should
make your goal the truth when doing such a thing, even
if from a certain point of view you commit a transgres-
sion." Consider the exceptionally rare person—not inferi-
or to the prophets—"who directs all the powers of his
soul solely toward God, ... and who does not perform an
... action ... unless that action ... leads to that goal" (pp.
77-78). And consider the rare situation where this excep-
tionally rare person is, say, afflicted "with the humour of
black bile," and in order to "make the disturbance of
black bile disappear from [his soul]" needs to "listen to
songs and various kinds of melodies." He listens to these
songs and melodies solely with the aim of “giv[ing]
delight to his soul... so that it will be clear and pure to
receive the sciences," that is, when engaging in this activ-
ity, he is making his goal "the truth." But "from a certain
point of view," that is, from the point of view of the Law,
by listening to these songs and melodies he is
"commit[ting] a transgression." What is he to do?  The
Law itself, cannot take his dilemma into account —that
is, cannot explicitly take it into account—since, as we saw
earlier, "the Law is directed only in accordance with what
happens in the majority of cases ... [and] pays no atten-
tion to what happens rarely or to the damage occurring to
the unique human being because of this way of determi-
nation." As Maimonides explains in the Guide 3:34, "for
were it made to fit individuals, the whole would be cor-
rupted and you would make of it something that varies."

Nevertheless, Maimonides contends, the Sages urge this

Ma`aliyyot Press, 1987), pp. 428-429. An English translation of the responsum, complete with discussion, is to be found in Boaz
Cohen, "The Responsum of Maimonides Concerning Music," in Law and Tradition in Judaism (New York: Ktav, 1969), pp. 167-
181.  
38 There is an extensive secondary literature on this subject. The reader may wish to begin with I. Englard, "The Problem of
Equity in Maimonides," Israel Law Review XXI (1986):296-332, and use the references there to work his or her way backward.
39 In truth, as Maimonides goes on to say, this moral vice of anger on Moses' part misled the Israelites into thinking that Moses
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"unique human being," that is, this human being "who
directs all the powers of his soul solely toward God," who
finds himself in this rare situation to listen to the songs
and melodies even though he is thereby "from a certain
point of view ... commit[ting] a transgression," since he is
acting "for the sake of Heaven," inasmuch as his sole goal
in engaging in this activity is "the truth."

We thus see manifested here the subordination of obedi-
ence to virtue. To restrain the appetitive power, the Law
forbids listening to songs and melodies. That is, disobey-
ing this command will lead to moral vice. But what of the
admittedly exceptionally rare case where disobeying this
command will lead to the acquisition of moral and
rational virtue? In such a case, in Maimonides’ view,
assuming I have understood him properly on this point,
obedience to the Law must give way to the unique urgent
need on the part of this unique human being for the
attainment of the virtues, since the goal of this individual
is the truth, that is to say, the knowledge of God.  

I have noted that since the categories of virtue and vice
have priority over the categories of obedience and disobe-
dience, Maimonides, throughout EC, translates
Scriptural and rabbinic language of obedience and dis-
obedience into language of virtue and vice. This enables

us to account for the digression about Moses at the end of
EC 4. The immediate point of the digression is to show
that no person is free from sin. Its deeper point, however,
is to show that the true sin of Moses was not his disobey-
ing God's command to speak to the rock, as might appear
from the text of Scripture, but was the moral vice of anger,
which he displayed while chastising the Israelites.39

A similar act of translation also enables us to understand
the significance of the title of EC 7, "On the Veils and
their Meaning." The theme of this chapter is prophecy.
Maimonides begins the chapter by noting that "the
midrash and the haggadah as well as ... the Talmud [state]
that ... the prophets saw God from behind ... veils" (pp.
80-81). He explains that the veils separating us from God
are, as the prophet states, our sins. But his point is not
just that the dicta in the midrash, haggadah, and Talmud
speaking about veils should not to be understood anthro-
pomorphically. Rather, his main point is that the sins
serving as veils between the prophets and God are not the
sins of disobedience, but the moral vices (p. 81). Thus, in
Maimonides' view, the verse, "Only your sins have sepa-
rated you from God" (Isa. 59:2) refers not to sins of dis-
obedience, but to the moral vices.40 Once again,
Maimonides translates language of disobedience to God's
commands into language of moral vice. 

Maimonides translates Scriptural and rabbinic language
of obedience and disobedience into language of virtue
and vice not only in EC, but throughout the entire

was angry at them because God was angry at them on account of their request, which, in fact, was not the case. This comment
raises some very interesting issues that I cannot enter into here. Perhaps we have here a slight allusion to the notion of Imitatio
Dei, which, as is well known, Maimonides avoids discussing in EC. (I would like to thank my former student, Micha Gottlieb,
for drawing my attention to the significance of this comment.)
40 I believe that when Maimonides cites this verse in Laws of Repentance 7:7, he is similarly referring not to sins of disobedience,
but to the moral vices. This sheds very important light on the entire chapter, which I cannot enter into now. But see below, note
47. 
41 Weiss, Maimonides' Ethics, p. 33, oversimplifies when he states that Maimonides "identifies the Hasidim as virtuous men." To
be sure, for Maimonides both the wise men and the pious men are virtuous, but what is significant here is not only what they
share in common, but what differentiates them. Once again, for the purposes of this paper, it is—thankfully!—not necessary to
enter into the thicket of the relationship between the hakham and the hasid in Maimonides' ethical thought, specifically the ques-
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Commentary on Avot itself. To examine this with the full-
ness it deserves would go beyond the bounds of this essay.
But let us take a brief look at perhaps the most striking
example of such an act of translation in the Commentary
itself, particularly since it picks up on a theme that
Maimonides already adumbrates in EC.  

As we saw, in the Introduction to EC Maimonides writes
that "the discipline described in this tractate" (p. 60) is
that of piety. But when he finally defines piety in the
Commentary on Avot 5:6, it is not in terms of supereroga-
tory obedience to the Law, but primarily in terms of
virtue. Thus, the pious person (hasid), like the wise per-
son (hakham), has acquired both the moral and the
rational virtues in a perfect and fitting manner. The only
difference between them is that with regard to the moral
virtues, the pious person, unlike the wise person, deviates
slightly from the mean in the direction of one of the
extremes—and in this connection Maimonides refers to
his discussion in EC 4. Now in that chapter Maimonides,
as noted above, points out that, "the Law forbids what it
forbids and commands what it commands ... [so] that we
move away from one side as a means of discipline" (p.
71). We may then say that the pious person deviates
slightly from the mean in the direction of one of the
extremes through obedience to the Law's commands.
Thus piety, unlike wisdom, is not defined solely in terms
of the acquisition of the moral and rational virtues, but
the element of obedience to the Law also enters into the
picture. But since, again as seen above, Maimonides goes
on to say in EC 4 that the purpose of obeying those com-
mands that demand slight movement from the mean in
the direction of the extreme of self-denial is so "that the
state of moderation should be firmly established in our
souls" (p. 72), the subordination of obedience to virtue is

still maintained.41 

A further mode of Maimonides' subordination of obedi-
ence to virtue is that whenever he discusses certain reli-
gious issues involving both the categories of virtue and
vice and the categories of obedience and disobedience, he
accords pride of place to the former. That is, the cate-
gories of virtue and vice are accorded intellectual and axi-
ological priority, even if the quantitative bulk of the dis-
cussion may be allotted to the categories of obedience and
disobedience.42

This mode of subordination can account for the title of
EC 8, "On Man's Inborn Disposition" (p. 83). As we saw,
the main theme of the chapter is man's choice. But this
choice expresses itself on two levels.  Maimonides devotes
the bulk of the chapter to defending the position that "all
of man’s actions are given over to him" (pp. 84, 85).  But,
as Maimonides clearly suggests, saying that "man's
actions are given over to him" is just another way of say-
ing that  "obedience and disobedience are in man’s hands"
(p. 93).  And this is precisely what we ought to expect,
since, as Maimonides states in EC 2 and reiterates in EC
8, transgressions and commandments apply to acts (pp.
65, 86). Still, Maimonides devotes the beginning of EC 8
to man's ability to acquire the virtues, and it is in con-
nection with man's ability to acquire the virtues and not
in connection with man's actions being given over to him
that Maimonides speaks of "man’s inborn disposition"
(pp. 83-84). As we saw, man's inborn disposition may be
such that even with instruction he cannot acquire all the
rational virtues. Thus, the "natural dolt" (p. 84) can never
acquire the rational virtue of "excellent comprehension"
(p. 65). On the other hand, Maimonides argues that
though a person's inborn temperament may make it dif-

tions as to whether his positions regarding this issue in the EC and LMD differ from one another, and, if they do differ, exactly
how.  For some representative studies, see Norman Lamm, “The Hakham and the Hasid in the Thought of the Rambam"
(Hebrew) Moshe Carmilli and Hayyim Leaf (eds.) Samuel Belkin Memorial Volume (New York: Ktav, 1981), pp. 11-28; Barry
Kogan, "The Ideal of Human Perfection in the Thought of the Rambam: Hakham or Hasid" (Hebrew), Jerusalem Studies in
Jewish Thought 9 (1990): 177-191; and Ehud Benor, "Moral Extremism and Intellectual Virtue." Note also how Maimonides'
interpretation of "ha-kol lefi rov ha-ma`aseh" (Avot 3:15) similarly translates language of obedience into language of virtue. 
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ficult for him to acquire a particular moral virtue, he can
acquire it "if he is educated and habituated accordingly"
(p. 84).

It should be emphasized that Maimonides' discussion of
man's inborn disposition refers only to his acquisition of
the virtues and not to his being "a free agent in his
actions" (p. 93). Nor should this be surprising. For imag-
ine that Maimonides were to concede for argument’s sake
that man’s inborn disposition was such that he could not
acquire a particular moral virtue. This would mean only
that such a person could not be a virtuous man who "does
good things while ... strongly desiring them" (p. 78).  But
he could still be a "continent man [who] ... does good
things while ... strongly desiring to perform bad actions"
(p. 78).  So his actions would still be "given over to him"
(pp. 84, 85).  Indeed, the foregoing theoretical argument
is in fact made by Farabi, who in CS writes that "of the
states and natural dispositions towards a [moral] virtue
and vice some... cannot be made to disappear and be
altered, nor to have their strength impaired, but may be
opposed by resisting and restraining the soul from their
[the vices’] actions and by contending and striving, so

that the man always does the opposite of their actions" 

That Maimonides’ discussion of man's inborn disposition
refers only to his acquisition of the virtues and not to his
being "a free agent in his actions" emerges from his reply
to the astrologers:

The astrologers ... claim that an individual’s
time of birth determines whether he possesses
virtue or vice and that he is necessarily com-
pelled to perform certain actions. You should
however know that our Law and Greek philoso-
phy agree that all man's actions are given over
to him.... There is no compulsion on him [to
perform certain actions] nor is there any exter-
nal cause which makes him incline toward a
virtue or a vice except for his being disposed by
temperament so that something is easy or difficult
for him. (p. 84; emphasis added)

Note how Maimonides in this passage very carefully
moves back and forth between speaking about actions
and speaking about the virtues. Thus the statement "that

42 In a similar manner, Maimonides in the Guide 3:27 states that the first aim of the Law, the welfare of the soul, is "indubitably
greater in nobility" than the second aim of the Law, the welfare of the body. Nevertheless, "this second aim ... is the one regard-
ing which every effort has been made precisely to expound it and all its particulars."
43 With reference to the effect of inborn dispositions on acquiring the moral virtues, Maimonides appears to adapt different posi-
tions in EC, the Mishneh Torah, and the Guide.  In EC, as we saw in the text, Maimonides argues that though a person's inborn
temperament may make it difficult for him to acquire a particular moral virtue, he can acquire it "if he is educated and habituat-
ed accordingly" (p. 84). In the Mishneh Torah (Laws of Repentance 3:1-4) Maimonides gives no indication that one's inborn dis-
position may make it difficult for him to acquire a particular moral virtue, though a careful reading of the text suggests that he
does not rule out that possibility. (Note, as well, LMD 1:2.) Finally, in Guide 1:34 Maimonides appears to adopt Farabi's position
that certain people on account of their natural dispositions cannot in fact acquire particular moral virtues, even if "educated and
habituated accordingly."  Maimonides there writes, in connection with acquiring the moral virtues that "there are, moreover,
many people who have received from their first natural disposition a complexion of temperament with which perfection is in no
way compatible. Such is the case of one whose heart is naturally exceedingly hot; for he cannot refrain from anger, even if he sub-
ject his soul to very stringent training. This is also the case of one whose testicles have a hot and humid temperament.... For it is
unlikely that such a man, even if he subject his soul to the most severe training, be chaste." I should add that Maimonides, in my
view, in adopting this position does not wish to deny that such individuals can reach the level of continent men who "perform
virtuous actions ... while ... strongly desiring to perform bad actions," that is, they would be able to control their bad cravings
and perform the virtuous actions associated with that moral virtue.  Thus, the man whose heart is "exceedingly hot," will experi-
ence, say, "road rage," "even if he subject his soul to very stringent training," but, through a great act of self-control, will be able
to refrain from screaming at and cursing the fellow in the car who just cut him off. Similarly, when Maimonides says that the
person "whose testicles have a hot and humid temperament" cannot be chaste, he means that the soul of such a person will
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our Law and Greek philosophy agree that all man's
actions are given over to him" refers only to the perform-
ance of actions and not to the acquisition of the virtues,
since, as we just saw, Farabi, who for Maimonides in the
EC serves as the spokesman of Greek philosophy, believes
that certain people on account of their natural disposi-
tions cannot in fact acquire all the moral virtues. On the
other hand, it is only when speaking of man’s inclination
"toward a virtue or a vice" that Maimonides introduces
the consideration of man's inborn temperament. To
return, then, to the title of EC 8:  We saw that the affir-
mation of man’s choice involves two contentions: first,
that a person has the ability to acquire the virtues through
proper education and habituation; and, second, that
"obedience and disobedience are in man’s hands."   I
therefore suggest that Maimonides, by entitling EC 8
"On Man’s Inborn Disposition" intends to convey to the
reader that priority should be accorded to his discussion
regarding the first contention, for it is only with regard to
an individual’s acquisition of the virtues that his inborn
disposition is of relevance.43

I have completed the examination of the various ways
whereby Maimonides throughout EC subordinates the
categories of obedience and disobedience, important as
they are, to the categories of virtue and vice. But this fun-
damental Maimonidean contention that obedience is
subordinate to virtue would appear to encounter a serious
problem to the resolution of which he devotes EC 6. For
while both the philosophers and Solomon maintain "that
the virtuous man is ... more perfect than the continent
man" (pp. 78-79), the rabbis appear to maintain that the
continent man is on a higher level than the virtuous man
(p. 79). As we have seen, Maimonides resolves this appar-

ent contradiction by arguing that the continent man
about whom the philosophers are speaking is the man
who desires to perform bad things "generally accepted by
all the people as bad, such as murder, theft, robbery,
fraud.... and things like these" (p. 79), while the Sages
were speaking of the continent man who is attracted to
performing actions forbidden by "the traditional laws" (p.
80), e.g., the laws of forbidden foods or forbidden sexual
relationships. For were these actions not forbidden "by
the Law, they would not be bad at all" (p. 80).

What exactly is the problem Maimonides is confronting?
and exactly how does his differentiation between these
two types of action enable him to resolve this problem? In
light of my analysis, the answers to both these questions
are not hard to find. We have seen that the central theme
of EC is that obedience is in the service of and should be
subordinated to virtue. But a statement like that of the
Sages:

Let not a man say, "I do not want to eat meat
with milk, I do not want to wear mixed fabric, I
do not want to have illicit sexual relations, but
[let him say] "I want to, but what shall I do —
my Father in heaven has forbidden me."

would at first glance seem to suggest that for the rabbis,

always incline to the extreme of lust, but again, such a person will be able, through a great act of self-control, to refrain from
engaging in forbidden or excessive sexual behavior. Maimonides' position here thus does not contradict his view that "all man's
actions are given over to him."
44 The similarity between the ascetic view criticized in EC 4, the point apparently being propounded by the rabbis discussed in
EC 6 was already noted by Schweid in Studies in Maimonides' Eight Chapters, p. 85.
45 See, for example, Josef Stern, "Problematic Commandments II: Maimonides on Decrees of Scripture," in Problems and
Parables of the Law (Albany, New York: SUNY Press, 1998), p. 53 ("In EC, Chapter 6 Maimonides agrees with Saadiah's view
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as for the ascetics, obedience to the divine command is a
value in its own right; indeed, that it is the highest reli-
gious value. For why should a person desire to eat pig but
refrain from eating it, if not to overcome his desire both
as a result of and in order to display his obedience to the
command of God. Thus — so it would seem — for both
the ascetics and the rabbis service of God ought to involve
hardship, the only difference being that the ascetics
emphasize physical hardship, while the rabbis emphasize
psychological hardship.44

Moreover, we can now understand the point of
Maimonides' resolution. Certainly when Maimonides
says that the actions forbidden by "the traditional laws ...
would not be bad at all" were it not for those laws, he
does not mean, as some scholars suggest, that the Law has
no purpose in forbidding those actions or that the only
purpose of these laws is for people to display obedience to
God.45

For has not Maimonides said earlier in EC 4 that the pur-
pose of the traditional laws of forbidden foods and for-
bidden sexual relationships is "that we move very far away
from the extreme of lust and go a little from the mean
toward insensibility to pleasure" (p. 72)?  What those
scholars fail to recognize when they suggest that the tra-
ditional laws serve no purpose in forbidding the actions
they forbid is that when Maimonides says that the actions
forbidden by the traditional laws  "would not be bad at
all" were they not forbidden by them, he does not mean
to say that the Law had no reason for forbidding these
actions. Again, the criteria are the mean and practical

judgment. That is, had the Law not forbidden outright
the eating of pig, there would, indeed, be nothing wrong
from the standpoint of the virtue of moderation in the
virtuous man’s eating an appropriate amount of pig as
determined by his practical judgment, given the specifics
of the particular situation. But, of course, the Law forbids
the eating of pig as a precaution, that is, as a deviation
from the mean, precisely so that "that the state of moder-
ation should be firmly established within our souls" (p.
72). These bad actions are to be distinguished from those
bad actions "generally accepted by all the people as bad,
such as murder, theft, robbery, fraud.... and things like
these" (p. 79). For those bad actions are bad in terms of
the mean and as determined by practical judgment, and a
virtuous person would not wish to perform them. As
Aristotle argues: 

But not every action or feeling admits of the
mean. For the names of some automatically
include baseness, e.g. spite, shamelessness, and
envy [among feelings], and adultery, theft, mur-
der, among actions. All of these and similar
things are called by these names because they
themselves, not their excesses and deficiencies,
are base. (EN 1107a 9-14)   

And, indeed, why would the continent individual who
knows that stealing is wrong and successfully abstains
from it, nevertheless desire to steal, if not that he is still
subject to the moral vice of greed? Or why would the con-
tinent individual who knows that murder is wrong and
successfully abstains from it nevertheless desire to kill

that the huqqim are commandments that (metaphysically) have no reason for their legislation independent of the fact that they
are commanded by God"); and Isadore Twersky, Introduction to the Code of Maimonides (Mishneh Torah) (New Haven and
London: Yale University Press, 1980), p. 415, n. 145 ("The huqqim ... (which are beyond reason) are observed because one sub-
mits to the divine will and recognizes the heteronomous character of the law").
46 Thus Maimonides in his Commentary on Avot 5:9 ("He who says ‘What is yours is mine and what is mine is mine’ is a wicked
person") observes, "for the person who wishes to possess both his own money and the money of his friend is a grasping individ-
ual, and he is therefore termed wicked." Of course, the morally continent individual who may wish to take possession of his fel-
low's money but restrains himself from doing so because he knows that it is wrong cannot be called wicked, but he is still subject
to the same moral vice of greed as is the wicked individual, whether the latter be incontinent or vicious. See, as well, Laws of
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someone, if not that he is still subject to the moral vice of
anger?46

We can similarly now understand why, in Maimonides'
view, the Sages insist that when it comes to such tradi-
tional laws as the laws of forbidden foods or forbidden
sexual relationships, a person should not say,  "I do not
want to eat meat with milk, ... I do not want to have illic-
it sexual relations," but should say "I want to, but what
shall I do—my Father in heaven has forbidden me." For
these laws are to serve "as a means of discipline" (p. 71),
and it is only by our observing this discipline—that is,
only by our deliberately "mov[ing] very far away from the
extreme of lust and go[ing] a little from the mean toward
insensibility to pleasure"—that "the state of moderation
[can] be firmly established within our souls" (p.72). So it
is no surprise that a person who says "I do not want to eat
meat with milk" has missed the whole point of the tradi-
tional laws. Rather, let him say: "In terms of the virtue of
moderation there would be nothing wrong with my eat-

ing an appropriate amount of meat and milk as deter-
mined by practical judgment. Therefore, I will let my soul
be attracted to this action.  But I will not eat this food
because my Father in heaven has forbidden me—forbid-
den me not in order to have me demonstrate my obedi-
ence to His inscrutable command, but forbidden me pre-
cisely as a means of discipline so that the state of moder-
ation be firmly established in my soul." Thus, through
this truly brilliant interpretation by Maimonides, the rab-
binic statement which on its face appears to exalt obedi-
ence over virtue turns out on closer examination to
require that one obediently submit to the divine com-
mand precisely in order to acquire thereby moral virtue. 

Maimonides has thus successfully defended his subordi-
nation of obedience to virtue against its most serious chal-
lenge.47

To conclude: for Maimonides, obedience to the Law's
commands, while necessary, possesses only instrumental,

Repentance 7:3, which a close analysis reveals is referring to the morally continent man referred to by the philosophers as
described in EC 6. Note there the connection between bad actions like theft and robbery and such moral vices as anger, hatred,
jealousy, and the like.
47 Twersky, Introduction to the Code of Maimonides, pp. 415 (n. 145) and 453-454, sees the apparent conflict discussed in EC 6
between philosophical (and biblical) morality and the morality of the rabbis as an apparent conflict between autonomy and het-
eronomy. This interpretation was subjected to a searching and, in my view, cogent critique by Shubert Spero in Morality, Halakha
and the Jewish Tradition (New York: Ktav, 1983), p. 343, note 37. Despite Spero's critique, Twersky reiterates his interpretation
in Law and Philosophy: Perspectives on Maimonides' Teaching, Vol. 2 (above, note 12), p. 260. Schweid presents an approach close
to my understanding in Studies in Maimonides' Eight Chapters, pp. 85-86. Schweid (pp. 86-88), however, assumes that
Maimonides in his resolution of the apparent conflict between philosophical morality and the morality of the rabbis concludes
that an ethic of obedience is appropriate for the traditional laws, whose only purpose supposedly is to demonstrate, in Saadyanic
fashion, "the acceptance of the yoke of the Kingdom of Heaven." Similarly, David Hartman, Maimonides: Torah and Philosophic
Quest (Philadelphia: Jewish Publication Society, 1976), p. 147, understands Maimonides' resolution in EC 6 to mean that "there
remains a realm of halakhic observance, hukkim, which has no connection with the nature of man and thus requires a highly
developed sense of obedience to authority." On the other hand, Spero's observation in Morality, Halakha and the Jewish Tradition,
p. 55, that Maimonides' "ritual-morality distinction ... can be rendered intelligible only on the view that ... the ritual command-
ments are only of instrumental value" is in keeping with our approach. Further discussion of the various problems associated with
EC 6 as well as the issue, raised by many scholars, of the relationship between EC 6 and Laws of Repentance 7:4 must be reserved
for a future date. For the meanwhile, I will just cryptically put forth my view that there is no contradiction between EC 6 and
Laws of Repentance 7:4; for in light of Laws of Repentance 7:3 it should be clear that the view of some scholars that the penitent
man of Laws of Repentance 7:4 should be identified with the morally continent man of EC 6, while the completely righteous
individual mentioned in that law should be identified with the morally virtuous man of that chapter, is unfounded. Rather, both
the penitent man and the completely righteous individual mentioned in Laws of Repentance 7:4 are to be identified with the
morally virtuous man described in EC 6. But, again, this is not the place to elaborate. And see above, note 40.
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not intrinsic value. For, in his view, both philosophy and
the Law agree that the path to the perfection of the soul
is through acquiring the moral and rational virtues.
Indeed, even the possession of moral virtues turns out to
possess only instrumental value, in so far as it leads to pos-
session of rational virtues, in particular to the possession
of the rational virtue par excellence, the knowledge of
God—the only thing in the life of man that possess any
intrinsic value. Yet, just as possession of moral virtues is
necessary on account of its instrumental value, so obedi-

ence to the Law's commands is similarly necessary on
account of its instrumental value, insofar as obedience to
those commands is conducive to moral virtue, while dis-
obedience is conducive to moral vice. In sum, EC should
be understood as an attempt on Maimonides' part to
uphold the authority of the Law and the necessity of
obeying its commands within the framework of a virtue
ethic, or, perhaps better, as an attempt to develop a virtue
ethic, precisely in light of which the authority of the Law
and the necessity of obeying its commands are upheld.
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“Is what is holy holy because the Gods approve of it,
or do they approve of it because it is holy?” (Plato’s

Euthyphro 10a)

“Civility precedes the Torah” 
(Avot 3:17)

I. Introduction
One dimension of the age-old debate between
Christianity and Judaism concerns the nature of the bib-
lical covenant between God and the Jewish people. Paul
of Tarsus understood the covenant to consist primarily,
perhaps exclusively, of law (Romans 3). Hence the
Christian preference to translate  ‘Torah’ as ‘Law,’1 

over the more accurate literal translation ‘teaching,’
which connotes both legal and non-legal dimensions.
Because of its purported exclusively legal character,
Christian theology deemed the “old” covenant spiritually
destructive and needing higher fulfillment (Galatians 3,
5).  Jews, of course, understand that Jewish law is con-
stitutive of Judaism and Jewish identity: No interpreta-
tion of Torah that disposes of mitsvot as binding legal

obligations can accurately depict the living covenant
between God and the Jewish people.  For Jews the ques-
tion is not whether Jewish law (halakhah) is necessary,
but whether it is sufficient: Is the ideal Jewish life
defined exclusively by the legal decisions of halakhah, or
is another component required as a complement? Plato
and Aristotle framed the question as, “What constitutes
the good life?” but I prefer to inquire in the words of
Micah, “What does God demand of us?”  

The issue at hand relates to the more general philosoph-
ic debate between natural law advocates and legal posi-
tivists. The debate is old, but continues unabated.2 The
former maintain that there exist fundamental moral val-
ues, such as justice, that are derived from either reason
or nature and that are antecedent—both temporally and
axiologically—to any specific empirical legal code.
Indeed, the validity of a given legal order is judged by
the degree to which it is consistent with or promotes
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Legal Floors and Moral Ceilings: A Jewish
Understanding Of Law and Ethics*

Eugene Korn 

* This essay is dedicated to the memory of Rabbi Walter Wurzburger, zichrono l’vrakhah, an extraordinary  leader of the Jewish
people who merged uncompromising fidelity to halakhah with a profound understanding of of the Jewish ethics. The author
thanks Professors Martin Golding and Suzanne Stone, Rabbis Saul Berman and Walter Wurzburger and Joel Linsider for their
valuable suggestions to this essay. 
1 This translation has its origins in the pre-Christian Septuagint, which translates ‘Torah’ as the Greek, ’nomos’. 
2 Leading contemporary natural law theorists are Lon Fuller, The Morality of Law (New Haven: Yale University, 1969) and

For Jews the question is not whether halakhah is
necessary, but whether it is sufficient.
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these fundamental natural values.  “An unjust law is not
a law,”3 announces the natural law theorist, for if a rule
violates the moral requirements of justice it cannot be
valid law. In contrast, the legal positivist maintains that
a legal system is validated not by independent values,
but by the authority of its legislator and the coherent
ordering of its internal norms and principles.  Nomic
validity remains independent of moral content. In fact,
for some positivists ethical values evolve out of the legal
code itself, which defines the concrete expression of
morality. Acknowledging no  external criteria for justice,
these legal positivists paradoxically also believe that “An
unjust law is not a law,” for if it is law it is eo ipso just.

A Jewish variant of this positivist position has been
termed  “halakhic positivism.”  It claims that all Jewish
moral values take the form of halakhic judgments
(dinim). In philosophic terms, the halakhic positivist
maintains that the proposition, “Jewish legal imperatives
delineate Jewish moral behavior,” is a necessary synthet-
ic—and perhaps even analytic—truth. God’s will in
every situation for the Jewish people collectively and

individually is found in the formal canons of Jewish law.
In a word, the objective corpus of halakhah is the ulti-
mate arbiter of what is good, right and just. 

Halakhic positivism has acquired high currency among
some modern Jewish thinkers, particularly talmudists
trained in the analytic method of study that developed
in the 19th and early 20th century Lithuanian talmudic
academies.  A famous example is the pronouncement of
R. Abraham Isaiah Karelitz (Hazon Ish):  “Ethical obli-
gations are at times.... one with the decisions of Jewish
law (pisqei halakhah).... The halakhah determines the
prohibited and the permitted in the realm of ethics.”4

Despite the presence of the qualifier “at times,” the
remainder of this work seems to indicate that Hazon Ish
claims moral obligations to be totally congruent with
halakhic decisions.5 More recently, an Orthodox rabbi
and professor of law provided another paradigm in a
philosophic paper.6 He argued for an extreme version of
halakhic positivism—which I will term ‘hard’ halakhic
positivism7—that fuses halakhic positivism with
halakhic formalism8, considering the two synonymous
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Ronald Dworkin, Taking Rights Seriously (London: Duckworth, 1977) and Freedom’s Law Cambridge MA: Harvard University
Press, 1996). The two primary modern legal positivists are John Austin, Theory of Jurisprudence Determined, (New York, 1914)
and Hans Kelsen, General Theory of Law and State (Cambridge, Harvard University 1946) and Pure Theory of Law (Berkeley, CA:
U. of California Press, 1970). For an excellent exposition of a Jewish natural law position, see David Novak, Natural Law in
Judaism (New York: Cambridge University, 1998); for Jewish legal positivism, Jose Faur, “Understanding the Covenant,”
Tradition 9:4 (Spring 1968) and Marvin Fox, “Aquinas and Maimonides on Natural Law, Dine Israel 3 (1972). For many seminal
essays on halakhic legal theory, see Martin P. Golding, Jewish Law and Legal Theory (New York: New York University, 1993), and
Jewish Law Annual, vols. VI and VII, (New York: Harwood Academic 1987, 1988).  
3 “Non viditur esses lex justa non furit.” Augustine,  De Liero Arbitrio 5; Aquinas, Summa Theologica, Qu. xcv, Arts. 2,4 
4 Sefer Hazon Ish Emunah U'Bitakhon [Book of Faith and Trust], S. Greeneman, editor, Jerusalem, 1954, beg. Chapter 3.
5 For a divergent interpretation, see Aharon Lichtenstein, "Does Jewish Tradition Recognize an Ethic Independent of Halakha?"
in Contemporary Jewish Ethics, M. Kellner editor, (Sanhedrin Press; New York 1978) p. 107.
6 Rabbi J. David Bleich, “Is There an Ethic Beyond Halakhah?” in Studies in Jewish Philosophy: Collected Essays of  Academy for
Jewish Philosophy 1980-1985, Norbert M. Samuelson editor, University Press of America 1987, pp 527- 546.
7 The ‘soft’ version of positivism, exemplified by H.L.A. Hart in The Concept of Law (Oxford: Clarendon Press, 1961), admits
that law must have a minimum moral content. For the hard positivist, law determines morality, and specific content is not an
independent criterion of law.
8 Legal formalism may be defined as the thesis that denies the need for individual discretion in the application of rules, because
all valid judgments in a particular case follow objectively from clearly formulated rules. See Hart p. 126.  For the issue of discre-
tion in halakhah, see A. Kirschenbaum and N. Lamm, “Freedom and Constraint in the Jewish Judicial Process," Cardozo Law
Review, 1 (1979), pp. 99-133.    
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(p. 539). He contends that “the norms of halakhah con-
stitute the sole constraint upon human conduct” (ibid),
denies that “there is any content of natural morality that
is not encompassed by the subject matter of the
halakhah” (p. 538), and insists that “there is no room in
Judaism for accommodation of the moral demands
advanced by individual conscience” (p. 536). Thus phi-
losophy sometimes makes strange bedfellows: Traditional
halakhic positivists find themselves in complete agree-
ment with Christian polemicists who portray the Torah
and Judaic ethics as limited to law. Of course, for many
Christians this legal exclusivity rendered the Torah spiri-
tually invalid, while halakhic positivists consider it to
contain the very essence of Jewish spirituality. 

To be sure there are positivist elements in halakhah. A
coherent conception of Jewish law may be consistent
with a version of ‘soft’ positivism.9 My immediate con-
cern is the coherence and validity of hard halakhic posi-
tivism. I will attempt to demonstrate that this thesis is
logically muddled, and that it is indefensible in light of
both normative halakhah and Jewish philosophic tradi-
tions. More strategically, I wish to formulate a Jewish
conception of the relation of law to ethics and thereby
identify the place of hesed in proper religious experience.
Maimonides taught that we can approach a positive con-
ception of God by identifying its negation and purging
that idolatry from correct belief (Guide 1:58). By deter-

mining what is rejected, we begin to understand what is
true. Thus deconstructing halakhic positivism may help
us paint a picture of the holy life that traditional Jewish
sources insist upon. 

One last introductory point: The determination of
Jewish law as sufficient or merely necessary for ideal
Jewish living is no mere semantic matter, as Plato and
twentieth century meta-ethical philosophers might have
it.10 We shall soon see that the difference is substantive,
containing crucial implications for halakhic orientation,
moral experience and the quality of Jewish spiritual life.   

II. The Insufficiency of Law
Plato and legal positivists may have doubts about the
empirical independence of law and ethics, but talmudic
rabbis did not. Evidently they understood that law nei-
ther defines ethical categories (the stronger positivist
claim), nor does legal compliance satisfy ideal moral
standards (the weaker claim). Consider the following tal-
mudic passage:

R. Yohanan said, ‘Jerusalem was destroyed only
because [Jews] judged according to the law (din) of
the Torah.’ [But] should they have judged according
to the laws of tyranny? Rather say, ‘They insisted on
the law of the Torah and did not act above and
beyond the strict requirement of the law (lifnim
mishurat ha-din).’ (BT, Bava Metsi`a 30b) 

Classic Judaism views the destruction of Jerusalem as
punishment for the violation of God’s covenant.
According to R. Yohanan, this theological failure existed
concurrent with impeccable compliance with Torah law
(“danu din Torah”). Yet the Jewish people were held cul-
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9 Soft positivism admits to the ‘open texture,’ i.e. non-formal, nature of law.  See Hart, pp. 120-132.  
10 For an exploration of meta-ethical issues of  moral language, see G.E. Moore, Principia Ethica (London: Cambridge University
Press, 1966). For an analysis of some meta-ethical considerations in Jewish law, see my “Ethics and Jewish Law,” Judaism (24:2)
Spring 1975, pp. 201-214. 

The determination of Jewish law as sufficient or
merely necessary for ideal Jewish living is substan-
tive, containing crucial implications for halakhic
orientation, moral experience and the quality of
Jewish spiritual life. 
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pable by the Divine and incurred the harshest punish-
ment known to Jewish history up to that time. They
would have been legally acquitted in a rabbinic court,
yet they were convicted in the “heavenly court.”11 That
there exist other talmudic claims identifying different
failings as responsible for the destruction poses no prob-
lem for this thesis. No talmudic opinion challenges the
intelligibility of the category of  ‘lifnim mishurat ha-din’
or the conceptual presuppositions of Rabbi Yohanan’s
statement, i.e. that the Torah demands behavior that
transcends formal halakhic compliance.

The Talmud deals with case law and never offers a defi-
nition or conceptual explication of ‘lifnim mishurat ha-
din.’ That task is left to medieval Jewish legal authorities
with philosophical bents, whose opinions we will
explore later.  For now, it is important to note a few of
the concept’s well-known analytic difficulties. ‘Lifnim
mishurat ha-din ’ is a complex category subject to vary-
ing definition.12 It is invoked in halakhic discussion, yet
the concept transcends formal halakhic parameters. It is
concurrently philosophical, moral and contextual. Lastly,
it contains subjective dimensions, being influenced by
the judgments of those present in the immediate situa-
tion, and its particular application is not always deriv-
able from a formal objective legal principle.13

Rather than offering a conceptual definition, we do well
initially to examine the talmudic usage of lifnim mishu-
rat ha-din and analyze its meaning by extension. 

The Talmud explicitly discusses this standard only in
five cases, while Rashi identifies an implicit sixth case.14

The incident recorded in Bava Qama 99b serves as a
starting point for understanding lifnim mishurat ha-din:

There was a woman who showed a dinar to R.
Hiyya. He told her it was good. She later came
to him and said, ‘I showed it [to others] and
they told me it was bad and I could not use it.
He [R. Hiyya] then said to Rav, ‘Go and change
it for a good [coin] and write down in my regis-
ter that this was bad business.’  But why should
he be different from Danko and Issur, who were
exempt because they needed no instruction?
Surely R. Hiyya needed no instruction! —R.
Hiyya acted lifnim mishurat ha-din!

R. Hiyya was an expert moneychanger (shulkhani), and
as such his judgment established the standard for usable
currency. He thus remained halakhically immune from
judgmental error and legal liability. Yet he absorbed the
monetary loss by giving the woman an indisputably
good coin from his account. Apparently R. Hiyya sensed
that reimbursing the woman was the right thing to do,
despite his legal dispensation. 

Another case found in Bava Metsi`a 83a deepens the
problem:
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11 Of course the phrase, "heavenly court" is merely an inaccurate metaphor for divine judgment. The significance of the entire
Talmudic passage rests on the assumed tension between the absence of grounds for juridically determinable legal liability and
non-legal divine disapproval. On what din could a court—heavenly or otherwise—convict?   
12 For five excellent and sometimes contrasting explications of lifnim mishurat ha-din, see Saul Berman, "Lifnim Mishurat
Hadin," Journal of Jewish Studies, 26 (1975) pp. 86-104 and 28 (1977) pp. 181-193; Aaron Kirschenbaum, Equity in Jewish Law,
(KTAV; Hoboken, NJ, 1991) pp. 109-136, 213-221; Lichtenstein, op. cit.,  pp. 102-123; Shmuel Shilo, “One Aspect of Law and
Morals in Jewish Law: Lifnim Mishurat Hadin,” in Israel Law Review 13, (1978) pp. 359-390, and E.E. Urbach, The Sages—
Their Concepts and Beliefs, (Jerusalem; Magnes, 1975) pp. 330-333, II 830-833. 
13 Lichtenstein, pp. 114-116
14 In addition to the cases cited, the other cases in the BT are found in Bava Mezia 30b (the dignity of an elder), Ketubot 97a
(the rescission of a contract of sale), Bava Metsi`a 24b (the presumptive abandonment of lost property), and Berakhot 45b (par-
ticipation in public grace after meals, “zimun”). 
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Rabba bar Bar Hanan had porters who broke his
barrels of wine [in transport.] He seized their gar-
ments [which they had deposited as collateral.] They
brought him to Rav.15 Rav said to him, “Give them
their garments.” [Rabba bar Bar Hanan] asked him,
“Is this the din?” “Even so [In],” he replied: “In
order that you may walk in a good path.” (Proverbs
2:20)  He returned their garments. They exclaimed,
“We are poor, we have labored all day, are hungry
and have nothing to show for it!” [Rav] said, “Pay
them their wages.” [Rabba bar Bar Hanan] asked
further, “Is this the law?” “Even so [In],” he replied:
“You shall keep the path of the righteous
[tsadiqim].” (ibid)16 

Rashi (ad loc.) identifies “a good path” with lifnim
mishurat ha-din. This case is more difficult than the for-
mer because Rabba bar Bar Hanan neither did anything
wrong nor exercised imprudent judgment (as may have
R. Hiyya), yet he is asked to absorb a substantial loss.
The narrative also strongly implies that Rabba bar Bar
Hanan did not freely concede his rights and money, but
did so involuntarily under the pressure of Rav. Lastly, it
is clear that Rav’s directives actually contravene basic
Jewish tort law (nezeqin).  The fundamental principles
of Jewish tort law dictate that the porters are liable, and

are obligated to make restitution to Rabba bar Bar
Hanan for damages caused.17 Absent such restitution,
Rabba bar Bar Hanan possesses full rights to confiscate
their garments. Note also that the proof text for Rav’s
advice is not a legal pentateuchal passage, but a general
moral maxim from Proverbs appealing to undefined
generic ideals (“a good path,” and “the path of the right-
eous”).

The four other talmudic cases of lifnim mishurat ha-din
are remarkably similar. They exhibit the following essen-
tial characteristics18: 

1. They depict situations of conflicting or com-
peting human interests, rather than correct
application of ritual law (mitsvot bein adam
lamaqom).

2. The din accords major advantage to one
party and disadvantage to the other party.

3. The cases are resolved by voluntary agree-
ment of the parties, by moral suasion or by
agreed upon third party arbitration, rather
than through formal adjudication in a rab-
binic court. 

4. The cases are resolved by a departure from
the din, in which the advantaged party
waives some or all of his rights to the disad-
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15 Note that Rav appears as an assistant to Rav Hiyya in the prior case of lifnim mishurat ha-din cited in Bava Qama 99b.  Rav
Hiyya, Rav, and Rabbah bar Bar Hanan were all related. The relationship of these three personalities is significant for the under-
standing of this text and will be discussed in Section VI.
16 See Rif , ad. loc, who identifies the amora as Rav Huna, rather than Rabba bar Bar Hanan. The standard editions contain a
simple response “In” to the question perhaps indicating an affirmative reply to the question, “Is it the law [din]?" Rif ’s text is “In
af,” i.e. “Even so” or “Nevertheless,” implying that it is not the din. Urbach, p 331, notes that early manuscripts of this passage
and the texts used by some rishonim do not contain the response, “In.”  Cf. Yalkut Shimoni, Proverbs 20:2, and the parallel
account in Palestinian Talmud, Bava Metsi`a 6,8, neither of which contain the positive response. See also Shilo, pp.  380.
Bibliographical, logical and legal reasons all strongly support either an implicit negative (no direct) response or explicit negative
response (“In af” – “Nevertheless”) as the correct version.   
17 Maimonides, Mishneh Torah , Hilkhot S'khirut [Laws of Hiring] 3:2
18 See Tosafot Bava Qama 100a (s.v. ‘lifnim mishurat ha-din’)
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vantaged party. 

The concept of lifnim mishurat ha-din cries out for
explanation. 'Why deviate from the din?’ is the obvious
legal and philosophic question.  Assuming that Torah
law is perfect and exhaustive, should it not determine
ideal Jewish behavior in those cases? What justification
exists for departing from the halakhic norm?   

The Talmud (Sanhedrin 32b) takes up these problems
and based upon the verse, “Justice (tsedeq), justice you
shall pursue” (Deut. 16:20), it intimates two distinct
concepts of justice: tsedeq as strict din and tsedeq as
‘p’sharah’ (equity), i.e. the fair balance of interests. It was
fairness that was R. Hiyya’s guiding principle of action.
Essentially Rav felt—as did R. Hiyya in the previous
case—that to resolve the conflict according to strict din
would be wrong since it ignores tsedeq as equity. Both
Rabba bar Bar Hanan and R. Hiyya were businessmen,
likely of means. The porters were poor, and perhaps the
woman before R. Hiyya was a widow with no husband
to manage the household commerce.19 These wealthy
men could easily absorb the loss, whereas their indigent
rivals would suffer indignity if denied compensation.  As
in the initial case, the Talmud’s concept of tsedeq as
equity is normative here, and takes precedence over
tsedeq as literal application of law.20 In either case, to
apply the strict din would exploit human weakness and
violate a responsibility toward the disadvantaged parties.
As such it constitutes unacceptable religious behavior.

III.  Rabbinic and Kabbalistic Conceptual Explication
A.  Nahmanides
Nahmanides conceptually links lifnim mishurat ha-din

with moral correctness and imitatio dei, indicated by the
generic commandments, "You shall do what is right and
good in the eyes of God," (Deut. 6:18) and "You shall
be holy, for I the Lord your God am holy (Lev. 19:2).21

In his commentary on these Biblical passages,
Nahmanides equates what is right (ha-yashar) with
'p'sharah'—equity and fair balance of interests—and
what is good (ha-tov) with emulating God's attributes—
imitatio dei. Nahmanides offers a literary insight that is
crucial to his conceptualization of the system of divine
commandments and law. For him, the specific legal
imperatives legislated by the Torah are a non-exhaustive
list of examples of how these generic ideals can be real-
ized. The style of the Torah is to summarize the enumer-
ation of specific mitsvot with a general imperative, in
this case "Do what is right and good in the eyes of
God." In other words, there is a broad moral agenda to
the system of divine law, one that lies behind the corpus
of specific dinim. Both Deut. 6:18 and Lev. 19:2 refer to
the overarching purposes of Torah law. Hence the fullest
realization of Torah values sometimes entails going
beyond the particular legal imperatives that the Torah
specifies. 

Lev. 19:2 emphasizes that the imperative for humans to
strive for holiness is rooted in emulating divine holiness.
The Talmud (Sotah 14a) asks the obvious question: “Is it
really possible for a person to walk in the footsteps of
the Shekhinah (the immanent presence of God)? Is not
God a ‘devouring fire’ (Deut. 4:24)?”  How can a finite

19 This interpretation follows the exposition of R. Joel Sirkes, (Bah) on Shulhan Arukh, Hoshen Mishpat 12:4 and 304:1, who
maintains that lifnim mishurat ha-din applies when the defendant is wealthy and the plaintiff is not.
20 See also the related discussion in Sanhedrin 6b regarding whether adherence to strict law or compromise (bitzuah) is the most
desirable way to resolve disputes. Similar to the conclusion of our cases, normative Jewish practice follows the view of Yehoshua
ben Korkha who advocated compromise.
21 See also Shulhan Arukh, Hoshen Mishpat 259:5. 
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human being imitate the infinite God? Answers the
Talmud, “Emulate His actions: Just as God clothed the
naked, visited the sick, comforted the mourner, and
buried the dead, so shall human beings do likewise.”
The actions enumerated are the classic instances of
hesed—human kindness manifested in gestures of giving
to another. Ontologically it is the free flowing extension
of one being into another. Crucial to this passage is the
opinion of R. Simlai, who maintains that the Torah
begins with an act of hesed and ends with an act of
hesed. No mere literary observation, one meaning of R.
Simlai’s claim is that the entire Torah delineates a
lifestyle of hesed.22 Since for the Ramban, moral good-
ness ('ha-tov') equals 'hesed,' the source of ethical good-
ness is spiritual—-the character of God Himself—and
the primary thrust of imitatio dei is the emulation of the
divine attribute of rahamim, expressed behaviorally in
acts of hesed.

We can now appreciate Nahmanides' conceptual link.
God is the infinite, perfect Being and as such is beyond
constraint. He is not required by metaphysics or law to
act with hesed, or to act at all. Yet according to the
Jewish understanding of divinity, God created the world,
entered human history, revealed the Torah, and main-
tains continual relationships with His creatures. Neither
God’s relation with the world nor His involvement in
human affairs are responses to any imposed natural law
or consequences of external necessity; they are natural
emanations of divine goodness. Thus the broader impli-
cation of the imperative of imitatio dei is that human
holiness must include action resulting from a natural
autonomous overflow of moral character, in addition to
principled obedience to heteronomous legal norms. The

former requires identification with and compassion for
others, and a refusal to exploit others even when formal
law might allow it.  When we act naturally with hesed,
we transcend legal obligation and act lifnim mishurat ha-
din.23  If one confines himself exclusively to the four ells
of halakhah, to the strict requirement of the law, he may
become, in Nahmanides’ potent formulation, a ‘naval
b’rshut ha-Torah—-“a despicable person within the
bounds of the law.”24

B. Maimonides
Maimonides also develops the concept of lifnim mishu-
rat ha-din and connects it to both imitatio dei and hesed.
He postulates that human beings are commanded to
“walk in His ways,” identifying those ways with “good
and straight (yashar) paths,” and interprets the divine
emulation to mean adopting attributes exhibiting the
Aristotelian mean: “Just as God is called compassionate,
so are we to have compassionate character; just as God is
called merciful, so are we to have merciful character; just
as God is holy, so are we to be holy” 
(Hilkhot Deot [Laws of Moral Dispositions] 1:6).
Maimonides’ formulation focuses on the development of
virtuous character rather than on external legal action—
what one thinker describes as “agent morality” in con-
trast to “act morality.”25

Maimonides terms one who follows the strict law of the
mean a 'hakham.' By contrast, the one who commits
himself to strive toward one of the positive extremes,
such as humility or patience, is a hasid.26 By voluntarily
assuming the extra-legal responsibility of going beyond
the required mean, the hasid exhibits the attribute of
hasidut. It is precisely midat hasidut that Maimonides

22 One Aramaic reference for Torah, “rahmana” (compassion) supports R. Simlai’s claim. The application of the term, "rahmana"
to Torah is actually an extension of its primary referent, God.
23 The analytic linking of lifnim mishurat ha-din with hesed is also indicated in the prior discussion in Bava Mezia 30b that finds
an exegetical allusion to both concepts in Exodus 18:20.
24 Nahmanides, commentary on Lev 19:2.
25 Walter Wurzburger, Ethics of Responsibility, (Jewish Publication Society; Philadelphia 1994), Chapter Five
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identifies with lifnim mishurat ha-din (Hilkhot Deot
[Laws of Moral Dispositions] 1:5).  Although
Maimonides refers to virtuous character while
Nahmanides refers to ethical acts, Maimonides too
understands that hesed is a counterpoint to strict legal
obligation. 

In The Guide for the Perplexed Maimonides explicitly
formulates the conceptual distinction between the extra-
legal nature of hesed and legal requirement (mishpat): 

Hesed is excess (haflagah)… In most cases it is
applied to excess in beneficence. Beneficence
includes two notions, one consisting in the excess of
beneficence toward one who has no right at all to
claim this from you, and the other consisting in the
exercise of beneficence toward one who deserves it,
but in a greater measure than he deserves it. …
Mishpat means judgment concerning what ought to
be done to one who is judged (3:53).27

It is in his great legal oeuvre, Mishneh Torah, however,
where Maimonides is unequivocal about the inadequacy
of law as an exclusive guide to ideal behavior: 

It is permitted to work a Canaanite servant with
rigor. Even though the law (din) is such, the
quality of lovingkindness (midat hasidut) and
ways of wisdom dictate that a person be merci-
ful (rahaman) and pursue righteousness (tsedeq)
and not increase the servant’s burden or cause
him distress….
So it is explained in the good paths of Job, in
which he prided himself:

If I did despise the cause of my manser

vant, or of my maidservant, when they 
contended with me.Did not He who 
made me in the belly [also] make him?
And fashion us both in one womb?
(Job 31:13-15)28

Cruelty and brazenness are found only amongst
heathens and idolators. However, the children
of Abraham our father, that is the people of
Israel, whom God has influenced through the
goodness of the Torah and commanded them
with statutes and righteous laws—they are com-
passionate to all. Thus in regard to the attrib-
utes of the Holy One Blessed Be He, He com-
manded us to imitate them, as it says, “His
mercies are upon all his works” (Hilkhot Avadim
[Laws of Servants] 9:8).

This remarkable passage is noteworthy for its extreme
language as much as its grand vision. Maimonides, the
halakhic voice who is sometimes majestic but rarely
extreme29, consciously resorts to immoderate terminolo-
gy and expansive expression when ending the Book of
Aquisition in his code. This stylistic exception makes his
point inescapable: Law untempered by midat hasidut
results in cruelty and brazenness. Evaluated in terms of
Jewish values, such behavior is heathen and worthy only
of idolators.  Again strict legal compliance is contrasted
with autonomous agency (hesed), whose source is imita-
tion of divine character.  Though din does not require it,

26 See Norman Lamm, "Ha-chakham Ve'ha-Hasid  Be’mishnat ha-Rambam” (“The Sage and the Saint in the Thought of
Maimonides”) in Dr. Samuel Belkin Memorial Volume, (1979)
27 See also Guide, 3:54 and Avot 2:10 and 5:6
28 Translation in accordance with the interpretation of Metzudat David.
29 See I. Twersky, Introduction to the Code of Maimonides (New Haven: Yale University, 1980) Introduction and Chapter V.
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a comprehensive influence of Torah ethics makes one a
rahaman and ba’al hesed.  So emphatic is Maimonides on
this essential character of Jewish behavior that he claims
should one encounter a Jew lacking compassion and
hesed, that Jew’s pedigree should be investigated for
probable gentile origin (Hilkhot Issurei Be'ah [Laws of
Forbidden Relations] 19:17). Though there are impor-
tant differences between them, both Nahmanides and
Maimonides insist that ideal Jewish behavior occasional-
ly requires transcending strict law and includes non-legal
acts of hesed. As religious values, the virtue of compas-
sion and its expression as autonomous giving derive
from the character of God, rather than divine legal
imperative. Finally, both intimate that specific Torah
laws (dinim) have lofty moral ideals as their overarching
purpose.

C. Kabbalah
Jewish mystical tradition also portrays hesed as counter-
point to law. Kabbalah identifies hesed with “gedulah”
(greatness).30 This is the name of the fourth sefirah,
manifestation or creative power of God.  It is symbol-
ized by water since water naturally flows outward,
expanding until it is blocked by an external boundary.31

As a divine attribute, gedulah is the outward extension of
divine infinitude into the finite empirical world. God is
characterized through the attribute of gedulah by largesse:
God has, as it were, a magnanimous personality. It was
this virtue that caused God to autonomously create the
universe and relate voluntarily to something beyond
Divinity. The patriarch Abraham is the personification
of hesed, since he was careful to extend himself in hospi-
tality to others. Prior to revelation at Sinai there was no

formal legal obligation or divine command to so act,
hence Abraham’s actions were a natural result of his
autonomous character.

In contradistinction to hesed, din is identified with the
sefirah of “gevurah,” which is the complement of gedu-
lah.  Gevurah is identified with constraint, best exempli-
fied in the maxim, “Who is a hero [“gibor”, a cognate of
“gevurah”]? He who conquers his impulses” (Avot 4:1).
Gevurah is the virtue of controlled discipline, evidenced
by obedience to a heteronomous restraining principle. In
opposition to hesed, gevurah is symbolized by fire, that
which devours water or is destroyed by it.32

IV. Hesed and Theology
The statement of R. Simlai (“The Torah begins with
hesed and ends with hesed.”) now assumes different levels
of meaning.  As mentioned earlier, one level of interpre-
tation is that the entire Torah is characterized by hesed,
i.e. it sets forth a vision of the ideal life whose goals are
behavior characterized by mercy and compassion. A
19th century hasidic master and kabbalist, Zvi
Elimelekh of Dynow33 offers a second interpretation.
For him, it is not the Torah’s content that characterizes
hesed, but the giving of the Torah that is the quintessential
act of hesed. God stands under no moral or logical com-
pulsion to initiate covenants with human beings, or to
impart to them the divine word (Torah) or divine will

30 See Zohar, Book II and commentary of R. Elijah of Vilna (GRA) to Book of Creation (Sefer Yetzirah), Chapter I.
31 Note that the rationalist Maimonides conceptualizes hesed similarly in his definition in the Guide 3:53 quoted earlier.
32 This sharpens the issue in Sotah 14a. If din is symbolized by fire, the Talmud is contrasting din (“God is a devouring fire”)
with acts of hesed.
33 1785-1841. R. Zvi Elimelekh is known by his major work, Benei Yissakhar, which contains the above point in Ma’amar
Hodesh Sivan, Ma’amar 5 (Sayings on the Month of  Sivan, Saying 5).
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(mitsvot). Indeed, as deists claim, it is logical for the per-
fect God to create the universe and then withdraw, leav-
ing the imperfect material world to human devices
alone. Though deism may be philosophically more ten-
able, the Jewish God invests Himself in human affairs
by freely maintaining a relationship with humanity and
bestowing upon them the gift of Torah. Philosophically,
this is lifnim mishurat ha-din—the great hesed that per-
vades human history.  Hence, claims Benei Yissakhar, the
blessing that explicitly mentions the giving of the Torah
includes only the Tetragrammaton (the name identified
with God’s personal and compassionate attribute, i.e.
midat hesed) and omits Elohim (the name identified with
midat ha-din).  Because the giving of the Torah is hesed
par excellence, Jewish tradition mandated that we eat
dairy foods on hag ha-Shavuout, the holiday commemo-
rating the giving of the Torah. A mother’s milk is, after
all, the universal symbol of hesed.34 

The linking of Torah with hesed may also be the reason
that rabbinic tradition prescribed reading the Scroll of
Ruth—called “megillah sh’kula hesed,”35 —on that holi-
day. The heroes of the megilah, Boaz and Ruth are per-
sons who act beyond reason and above what is required
by law. Only Ploni Almoni adheres to the strict require-

ment of the law, and tradition obliterated his real name
from Jewish history forever. It seems likely that rabbinic
tradition chose the Scroll of Ruth for public reading on
the holiday commemorating revelation at Sinai in order
to pre-empt an erroneous exclusively legal understanding
of the content of revelation.  The juxtaposition of read-
ing the Decalogue with reading Megilat Ruth emphasizes
that Torah is a complementary balance of din and hesed.

There is a deeper metaphysical third level of meaning to
the statement of R. Simlai.  Creation itself—the begin-
ning of the Torah—is fundamentally an act of hesed. As
Aristotle understood, a perfect God has no need or
motive to act at all. Hence creation of the cosmos is
philosophically unnecessary. Yet Jewish tradition insists
that God created the universe and that, “The world is
built with hesed.”(Ps. 89:3)36 God did so not because of
any requirement to act, but because a natural property
of His divine goodness is overflow. There is only one
thing Aristotle’s self-sufficient God dwelling in splendid
isolation cannot do: be a ba’al hesed, a giver.37 This
limit renders God morally deficient from the perspective
of Jewish theology. Creation is metaphysically superflu-
ous, but necessary for the construction of the Jewish
moral weltanschauung.  If the conceptual essence of hesed
is the natural autonomous overflow of being toward
another, then the creation of the life-supporting universe
is a cosmic manifestation of divine compassionate
nature.38 Philosophically, this divine creation is hesed
writ on a cosmic level; ethically, the act of cosmic cre-

34 This connection is borne out etymologically, being an example of the known phenomenon of Hebrew grammar where the
same verb root takes on contradictory meanings. The Hebrew root, G-M-L, in intensive form (pe-al) means to wean (see Genesis
21:8) and in simple (qal) form is used to denote the dispensing of hesed (gemilut hesed). The image of a woman breastfeeding an
infant is the most graphic—and poignant—image of the overflow of one person’s being into another that sustains life. 
35 Leqakh Tov to Megilat Ruth, end.  Pertinent also is the following: “Said R. Zeira, ‘This scroll has no [laws of ] ritual impurity
or purity, and no [matter of ] prohibition or permission. Why was it written? To teach how great is the reward to those who dis-
pense hesed!’” Midrash Ruth Rabbah 2:15
36 See also Rambam, Guide III: 53 and 54 who builds on this theme. 
37 I am indebted to R. Yitzchak Breitowitz for this insight. See his “Preventing Divorce: How Judaism Nourishes the Family,” in
Agenda – Jewish Education, Spring 1997.
38 Maimonides also recognized these theological and moral implications of the motif of creation.  As we saw, he cites the state-
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ation serves as the prototype for human hesed.

V. Hesed as Mitzvah
It is clear that there are two logical categories of mitsvot,
just as there are two types of scriptural imperatives. The
first type of mitsvot can be formulated as din: Dinim are
specific, determinable and in principle actionable.
Because they admit of precise definition and quantifica-
tion, they are given to rational analysis. Their violation
can be conclusively demonstrated by formal argumenta-
tion, objectively determined by a halakhic authority and
adjudicated by a human court. These legal mitsvot
appear for the most part in the various catalogues of the
613 mitsvot compiled by rabbinic authorities.

The second type of Torah imperative is generic, contex-
tual and should not be construed as formal law.
Maimonides makes this point in his analysis of the mitz-
vah of “You shall be holy” (Lev. 19:2), insisting that it
not be catalogued as one of the 613 legal imperatives.
(Sefer ha-Mitsvot [Book of Commandments], Shoresh 4).
In the words of a noted scholar, this is because the
imperative to be holy is a “super-category”, an overarch-
ing objective under which specific dinim fall.39

Nahmanides makes the same point in his commentary
on that verse—the despicable scoundrel is, after all, still
within the bounds of the law—and voices no disagree-
ment with Maimonides’ insistence that the imperative to
be holy is not to be catalogued as legal mitzvah.

Maimonides views “You shall be holy,” similar to the
same way Nahmanides explains,  “You shall do what is
right and good in the eyes of God.” These imperatives
are not law in the positivist sense—they are more than

law. This critical distinction is the reason why both
authorities also omit the latter imperative from the list
of mitsvot. Interestingly, Maimonides catalogued the
other overarching super-categories of “You shall love
your peer as yourself,” (positive mitsvah 206) and “You
shall walk in His ways,” (positive mitsvah 8) only in
terms of developing personality virtues, not in terms of
any specific behavioral requirement.  The explanation
for this may be a function of Maimonides’ theological
commitments40, but may also be that cataloguing them
as law would run counter to the essential thrust of hesed
as autonomous activity.  There is no sharp wall for
Maimonides between legal norms and ethical values.
There appears to be a continuity ranging from specific
formal legal requirements on one end to generic direc-
tives on the other. The objective of these latter mitsvot is
the development of a moral character suffused with
rahamim that naturally expresses itself in innumerable—
and uncatalogueable—acts of benevolence. All talmudic
discussions of lifnim mishurat ha-din presuppose this dis-
tinction between strict definable law and the higher
moral ideal of acting above and beyond the law. Once
again, conceptually this is din in contrast to hesed.

Of course specific acts of hesed are sometimes integrated
into formal halakhah. The mitsvot of visiting the sick,
comforting the mourner and burying the dead have
become the hallmarks of Jewish life and are undeniably
legal obligations for all Jews. Another example of hesed
enshrined as mandatory law is the prohibition of issuing
loans on interest. During the Middle Ages Jewish and
Christian representatives debated the character of
extending interest-free loans. Christian theologians saw
it as a corollary of reason (i.e. natural law), and therefore

ment of Job—“Did not He who made me in the belly make him? And fashion us both in one womb?”— in Laws of Servants 9:8
to support extending hesed to gentile servants. Note also the etymological connection between womb (rehem) and loving compas-
sion (rahamim).  Metaphorically, God is the compassionate ‘mother’ giving birth to all humanity. I am indebted to R. David
Hartman for this observation.  
39 R. Yitzhak Twersky, “Make a Fence Around the Torah,” Torah u-Madda Journal Vol. 8, 1999, pp. 33-35
40 See Walter Wurzburger, “The Philosophy of Rav Joseph B. Soloveitchik” in Hazon Nahum, Y. Elman and J. Gurock eds.,
Yeshiva University: New York 1997, p. 559-560
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applied the prohibition universally. Jews, however,
argued that there was nothing illogical to “money mak-
ing money,” and insisted that the said prohibition was a
non-rational act of compassion that the Torah demand-
ed of a Jew toward his fellow Jews:

David and Ezekiel forbade only what the Torah for-
bade, and the Torah forbade charging interest to the
Israelite, but permitted it to the gentile...... An
Israelite must perform hesed with his fellow Israelite
and a loan without interest is hesed and loving-kind-
ness—indeed a greater loving-kindness at times than
an outright gift, for many people are humiliated at
the thought of accepting a gift, but not at accepting
a loan. This is not so regarding the relation between
and Israelite and a gentile. The Israelite is under no
obligation to perform hesed with him and to lend
him his money without interest, for they generally
hate the Israelites. Certainly, however, if the gentile
performs hesed and loving-kindness with the
Israelite, the Israelite should also perform hesed and
loving-kindness with him.41 

It should be noted that these instances of legally obliga-
tory hesed still retain vestiges of their original non-legal
nature: As we saw, the Talmud locates the scriptural
foundation for these gimilut hesed in narratives, not in
legal imperatives. Because it is difficult to understand
how a legal obligation could be derived from such narra-
tive, Maimonides considers it rabbinic in nature, yet he
subsumes it under the scriptural imperative to love one’s
peer (Hilkhot Avel [Laws of Mourning] 14:1).  Had
Maimonides understood the verse to be a legal principle
of action, he would have considered these acts of hesed
to be biblically rather than rabbinically mandated.

The hesed of granting an interest free loan to one in
need is clearly a legal obligation. Yet halakhah resisted
coercing someone to fulfill that obligation, even though
it had ample legal justification for doing so. In actual
practice, this obligation was never made an object of
judicial coercion.42 Rabbinic authorities preferred
instead to encourage people to loan voluntarily, thus
preserving the original thrust of hesed, and emphasizing
phenomenologically the autonomous character of the
act. Another lifnim mishurat ha-din dimension regarding
the charging of interest concerns loans extended to non-
Jews. The legal prohibition against charging interest
does not apply to loans made to a gentile43, yet the
Talmud (BT Makkot 24a) singles out King David for
special commendation because he refused to charge gen-
tiles interest. This was lifnim mishurat ha-din, hesed
extended. Evidently King David understood the moral
impulse behind the legal prohibition of interest. To be
true to the Torah ideal present in the rationale of hesed,
he voluntarily decided to apply this standard universally.
Note Radak’s ending remark in his commentary to
Psalms 15:5. He, too, advocated this moral—but not
halakhically required—ideal. 

These two instances of hesed are exceptions to the rule.
That they have become incorporated into the codes of
formal halakhah in no way justifies hard positivism’s
general claim that  all hesed is legal.  Such a generaliza-
tion nullifies the essential character of hesed, conflating it
with the legal connotation of tsedeq.   

41 R. David Kimchi (RaDaK), commentary on Psalms 15:5, unedited edition published by Avraham Darom (Jerusalem: Mossad
Harav Kook, 1967). For a fuller exposition of the Jewish-Christian debate over the nature of the prohibition of charging interest,
see A. Kirschenbaum, “Jewish and Christian Theories of Usury in the Middle Ages,” Jewish Quarterly Review 75 (1985) 270-298.
42 Kirschenbaum, Equity, p. 20.   For examples of talmudic provisions, see pp. 20-21.
43 Deut. 23:20-21
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Rabbinic authorities preferred instead to encourage
people to loan voluntarily, thus preserving the orig-
inal thrust of hesed.   
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VI. The Argument Against Hard Halakhic Positivism 
The essential argument for hard halakhic positivism can
be reduced to the following classic syllogism:
(1) All moral values emerge from revelation.
(2) Revelation is essentially formal law. 
(3) Therefore all moral values emerge from halakhah as
formal law.

The word "essentially” in (2) is not intended as a hedge.
I assume that even the traditional halakhic positivist
concedes the basic principle of Jewish jurisprudence that
halakhic obligations derive from Moses at Sinai and not
before.44 This means that the entire Book of Genesis—
both its narrative and non-narrative passages—lacks
legal character.  (See Rashi on Genesis 1:1.) The well-
known rabbinic tradition teaches that the Book of
Genesis is included in the Torah because it provides
models of high moral character exemplified by the patri-
archs—none of whom could have been obligated by for-
mal halakhah or mitsvot.45 These models clearly have
normative import in Jewish tradition, but no legal
(halakhic) status. This poses a logical difficulty for the
halakhic positivist who identifies valid Jewish norms
exclusively with formal law (proposition 3). However, it
merely foreshadows larger problems.  

The proposition put forth in premise (1) is philosophi-
cally, empirically and Jewishly questionable. Yet even if
we assume (1) to be true,  (2) is demonstrably false on
Jewish grounds. Consider the following argument: The
hard halakhic positivist considers the mishnaic literature
known as Pirkei Avot to be of Sinaitic origin. He consis-
tently uses the terms, “revelation,” “halakhah,” and
“objective law” interchangeably, because he claims that
the ascription of Sinaitic origin to this literature suffices
to prove its objective legal status (R. Bleich, p. 537). Yet

it is difficult to see how majority of the maxims in this
work—whatever their origin—can be construed as legal
or objective judgments. “Rabbi Yohanan said, ‘Be yield-
ing to a superior, pleasant to the young, and receive
every person cheerfully’” (3:16). Can the advice to be
‘pleasant to the young’ have objective connotation?
Pleasantness is, as we all know, a matter of subjective
taste. Is this formal law or simply good moral counsel?
Surely no court could find a person liable for rejecting
any of the three imperatives in this mishna. Despite their
wisdom, they have no legal force and no place in a court
of law. 

The same holds true with the generic moral propositions
“Be holy,”  “Do what is right and good,” “Act above and
beyond the strict requirement of the law,” and “Follow a
good path.” No code, qua law, contains such impera-
tives. They are too general and contextual to serve as the
basis for adjudication or to be enforced in consistent
manner.   Any correct realization of these ideals in a
given situation flows more from the agent’s direct moral
sense than from an apodictic inference from precisely
defined legal principles to the specific case at hand.46

For this reason, formal halakhic argumentation does not
utilize them. Although talmudic authorities did enact
two laws based on the scriptural imperative, “Do what is
right and good,” this imperative was never used as a
source for the promulgation of any subsequent enact-
ments. Moreover, in judicial decisions where ‘Do what is
right and good,’ is cited, it is never presented as the
dominant ratio decidendi, but as an ancillary, inspira-

44 BT Makkot 23b; Mishna Hulin 7:6, Rashi and Maimonides, Commentary on the Mishnah, ad loc.
45 See Nahmanides commentary on Gen. 26:5 and Lev. 18:25, and R. Naftali Zvi Yehuda Berliner (NeZiV), Ha’Ameq Davar,
Introduction to Book of Genesis.
46 Lichtenstein, pp. 114-115.
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tional consideration.47 In the words of one rabbinic
thinker, they denote purpose and direction rather than
definitively defined acts.48 It is here that the inconsis-
tency of hard halakhic positivism is exposed: The only
way that (2) can be defended in light of Jewish sources
is if the halakhic positivist posits a broad conception of
halakhah, one that includes the above open-textured
principles. Yet a halakhic positivism that is synonymous
with halakhic formalism excludes formal appeal to these
generic principles. 

Of course even the hard halakhic positivist must
acknowledge the existence of lifnim mishurat ha-din as
an authentic Jewish value. To preserve his thesis he is
forced to claim that this category is subsumed under din
itself (R. Bleich pp. 527, 535), and therefore is operative
in formal halakhic reasoning. This is a hopeless strategy
entailing inevitable contradiction.  The terminology,
“lifinim mishurat ha-din,” implies that attempting to
reduce this concept to din would entail an infinite
regress. In addition to this internal logical problem, con-
sider the earlier cases: No formal halakhic arguments
exist proving that a Jew is prohibited legally from treat-
ing a gentile servant “with rigor” or that King David was
legally obligated to refrain from charging interest to a

gentile. The reason is obvious: Such arguments would
flatly contradict codified halakhah.49

The case of the negligent porters (Bava Mets’ia 83a) fur-
ther exposes the futility of this attempt. Countenancing
that Rabbah bar Bar Hanan is legally obligated to pay
the porters’ wages impels the halakhic positivist to rely
on an inauthentic version of the text50, deny codified
Jewish tort law that covers this class of cases
(Maimonides, Hilkhot S'khirut [Laws of Hiring] 3:2;
Tur, Hoshen Mishpat 304), depart from accepted
halakhic methodology by using a non-legal verse in
Proverbs as a basis for a halakhic imperative51, and
interpret the text as one that announces an actionable
legal requirement when neither the text nor normative
halakhah indicates any such coercion.52 The enforce-
ability of lifnim mishurat ha-din was rejected by
Sephardic decisors, including Shulhan Arukh (Hoshen
Mishpat 259:5). The normative position regarding this

47 Kirschenbaum, Equity, pp. lx.-lxi.
48 Lichtenstein, p. 116
49 Maimonides, Mishneh Torah, Hilkhot Avadim [Laws of Servants], op cit; Shulhan Arukh, Yorah Deah 159:1.  
50 See note 16, and note 1 of R. Bleich op cit. R. Bleich’s argument relies strongly on the text containing “In” i.e. an affirmative
response to the query whether the directive is law. He therefore is dismissive of the stronger bibliographic evidence to the con-
trary.  Even more than the bibliographical evidence, the critical argument lies in the coherence of the interpretation of non-
enforceability over the logical and legal difficulties in interpreting Rav’s response as a legally binding psaq din. In another article,
“Judaism and Natural Law,” Jewish Law Annual Vol. VII (1988), pp. 7-10, R. Bleich similarly relies on an incorrect version of
Maimonides, Mishneh Torah, Hilkhot Melakhim [Laws of Kings] 8:11 to argue against the concept natural law in Jewish tradition.
See my “Gentiles, The World to Come and Judaism: The Odyssey of a Rabbinic Text” in Modern Judaism 14 (1994) pp. 265-
287. 
51 “Divrei Torah mi’divrei kabbalah lo yalfinan.” See Shilo, p. 255.  Judge Moshe Silberg, “Law and Morals in Jewish
Jurisprudence,” Harvard Law Review (1961), p. 122, points out that the verse from Proverbs was used rather than a Pentateuchal
verse to emphasize the ethical, non-legal aspect of Rav’s directive.  
52 The text describes Rabbah bar Bar Hanan taking direction from his cousin, Rav, rather than being ordered by a formal bet din.
As such, the plain meaning of the text is that Rav—a nephew and student of R. Hiyya, who as we saw in the case cited from
Bava Qama 99b advocates voluntary action in accordance with lifnim mishurat ha-din—successfully exercised moral suasion on
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enforceability of lifnim mishurat ha-din, this view
never became the consensus of authoritative legal
opinion in Ashkenaz.    
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category is in accordance with the words of R. Hananel:
“If one wants to act lifinim mishurat ha-din, he returns
(the lost property),53 and Maimonides: “He who wants
to take the good and straight road and act lifnim mishu-
rat ha-din, should return the lost article.”54 That is, the
decision is up to the finder; his actions are dictated by
conscience.55 Although some Ashkenazic poseqim
accepted the enforceability of lifnim mishurat ha-din,
this view never became the consensus of authoritative
legal opinion in Ashkenaz.56 Even R. Joel Sirkes (Bah),
who makes the most elaborate case for the actionability
of lifnim mishurat ha-din, limits enforceability to situa-
tions where those asked to waive their rights under lifn-
im mishurat ha-din are persons of wealth. He explicitly
denies that a court can enforce lifnim mishurat ha-din
when the defendant lacks wealth (Hoshen Mishpat 12:4
and 304:1). So limited, the enforcement cannot be seen
as formal din, for doing so would directly contravene the
scriptural injunction of Lev. 19:15: “You shall not ren-
der an unjust decision: Do not favor the poor or show
deference to the rich.”57 Jewish law, like all valid law,
must be  ‘blind,’ i.e. impartial in dispensing justice
between contending parties. Neither wealth nor poverty
can determine just legal decision. Hence even those few
authorities that considered lifnim mishurat ha-din

actionable are forced to admit that its enforceability
depends upon the presence of non-legal subjective crite-
ria.58 A rigorous formal understanding of halakhah that
reduces lifnim mishurat ha-din to din cannot escape
incoherence. Clearly the Talmud considers these acts
desirable acts of hesed, but they represent the expression
of the Torah’s aspirational moral norms, in contrast to
the obligations of formal law.  One rabbinic philosopher
has appropriately termed them “Covenantal Ethics”59

Lifnim mishurat ha-din and its associated generic princi-
ples constitute the philosophic or moral ground for spe-
cific rules of action enshrined as law, but the grounds
themselves posses different conceptual status.  At most,
one may say that these principles are second-order quasi-
legal rules: They constitute non-formal halakhah, con-
trasted with formal din. As overarching “super-cate-
gories” they constitute meta-halakhic ends to specific

his cousin. The logical difficulties attendant to this latter interpretation may have convinced the majority of rabbinic authorities
to interpret Rav’s response as unenforceable moral suasion. See Kirschenbaum, Equity, p. 123,  Be’er Eliyahu, Hoshen Mishpat
12:2, and Silberg p. 121. For the normative halakhah, see R. Yosef Caro, Bet Yosef, Hoshen Misphat 12:8.
53 Commentary on BT, Bava Metsia 24b. See also Shilo pp. 236-366.
54 Mishneh Torah, Hilkhot Gezelah V'avedah [Laws of Theft and Robbery] 11:7.
55 For an examination of the concept of conscience in traditional Jewish sources, see A. Brill, “Do Jews Have a Conscience?“
(unpublished manuscript)
56 See, R. Moses Isserles (RaMaH), gloss on Shulhan Arukh, Hoshen Mishpat 12:2, and Kirschenbaum, Equity, p. 124-125 for
the positions of various Ashkenazic poseqim.
57 See S. Y, Cohen “Lifnim Mishurat Hadin” in the Adam Noah Braun Memorial Volume (Jerusalem, 1969) p. 166, who cites R.
Sa’adia Gaon as claiming that because of Lev. 19:15, a judge is not permitted to decide in this manner. If he did so—as the
halakhic hard positivist maintains he must—he would be committing injustice. Ch. Albeck, “LeOfyan Shel Ha’Halakhot b’seder
Nezikin” (The Character of the Laws in the Order Nezekin), Torah She-Ba’al Peh, Vol. 4,  pp. 23-25, comes to the same conclu-
sion.
58 See Shilo p. 369.
59 Wurzburger, Ethics of Responsibility op. cit, chapter 1
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to a technical notion of law and concedes that for-
mal halakhic canons are limited in scope, leave
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halakhic prescriptions.  This is exactly the point
Nahmanides makes in his explication of  “You shall be
holy” and why Maimonides as well refuses to count this
imperative in his enumeration of legal obligations. 

Lastly, rules qua law, must apply to a given class of peo-
ple and cannot view each individual sui generis60. Valid
positive law is not relative to individual persons nor
humanly undeterminable, yet hard halakhic positivism is
forced to attribute these qualities to Jewish law in order
to make sense of Jewish sources. According to the hard
halakhic positivist, halakhah posits different relative obli-
gations for every person "commensurate with each indi-
vidual's apprehension of the Divine essence” (R. Bleich,
p.540), laws whose fulfillment and violation are “unde-
tectable by any human court,” and standards that are
“objective and mandatory only in the eyes of the Deity”
(p. 542). This is a very strange notion of law indeed for
any legal positivist or formalist61, certainly for the ana-
lytic talmudic school that celebrates legal rigor and the
determination of precise quantity, timing and definition
of dinim. Recall that Hazon Ish identified moral obliga-
tions as identical with the well-defined decisions of
halakhah (pisqei halakhah), not a conception of halakhic
standards that are in principle relative and unknowable
to human beings. Positivist halakhah is objective, open
to human analysis and determination; its study is a cog-
nitive and discursive enterprise, not an intuitive nor a

mystic experience.62 As philosopher, the hard halakhic
positivist is forced to admit that halakhot are relative,
indefinable, and undeterminable to account for
Talmudic ‘data’—yet as formalist he is bound to a rigor-
ous quantifiable and determinable conception of
halakhot. 

The debate over the correctness of halakhic positivism is
not one of mere nomenclature, regarding what one sub-
sumes under the rubric of halakhah. Hesed as a spiritual
standard transcending strict law is anathema to the hard
halakhic positivist. The necessary conclusion is that con-
sistent hard halakhic positivism is philosophically
opposed to hesed in theory and, unfortunately, in prac-
tice as well. This is indicated by how the halakhic posi-
tivist treats the tragic problem of agunot (“chained”
wives condemned to unmarriageable status because their
husbands refuse to grant them a Jewish bill of divorce-
ment).63 He rejects in principle employing the mecha-
nisms of state law, qiddushei ta’ut (defective marriage)
and get zikui (divorce via constructive agency) as solu-
tions to the problem, even when established halakhic
authorities such as R. Moshe Feinstein64 and R. Eliyahu
Klatzkin65 deemed these mechanisms acceptable. It is
important to note that because these rejections flow
from an unyielding hard positivism, they are directed
not merely at a particular application by any specific
rabbinic court, but apply categorically, i.e. to every pos-

60 Aristotle, Nichomachean Ethics, 5:10; Maimonides, Guide 3:34, Hart, Ch. VII, Lichtenstein p. 115. See also K. Greenawalt,
Law and Objectivity (New York Oxford University 1992) Chapter 8.  
61 The ‘soft’ positivist Hart (Chapter VI) maintains that valid legal rules must be subject to a “rule of recognition” and “ rules of
adjudication.” The failure of lifnim mishurat ha-din in the form of specific action to appear in classic halakhic codes or catalogues
indicates that it does not pass Hart’s “rule of recognition” criterion. Rules whose fulfillment and violation are “undetectable by
any human court,” and standards that are “objective and mandatory only in the eyes of the Deity” fail Hart’s adjudicability test.
The analytic talmudic school would fully agree with these requirements.   
62 See R. Joseph B. Soloveitchik, Halakhic Man (Philadelphia; Jewish Publication Society 1983) p. 79.
63 This author was present at a recent conference when R. Bleich insisted that hesed play no role resolving cases of agunot, claim-
ing  ‘Such cases should be handled with the full rigor to the law. We should not utilize hesed.’  
64 R. Feinstein accepts qiddushei ta’ut as basis for freeing an agunah in Even Ha-Ezer 1:79 and 4:113.   
65 R. Klatzkin accepts get zikui for freeing an agunah in Milu’ei Even, 29. 
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sible application of these halakhic instruments toward
this end.66 Halakhic positivism’s cardinal methodologi-
cal principle appears to be, “Let the din bore through
the mountain,” even though Sanhedrin 6b rejects that
principle in favor of compromise (bitsuah). At issue is
not a possible violation of law, but whether it is proper
to approach the halakhic problem with a priori compas-
sion for the agunah that yields a ‘hesed bias’ to exploit all
halakhic possibilities for her release. In contrast, R.
Benjamin Slonik articulates the more traditional—and
normative—rabbinic method of dealing with agunot:

I follow the well-trodden path of the earlier and
later shepherds, who sought with all their
strength all manner of considerations, primary
and secondary, to be lenient in matters pertain-
ing to agunot, as I have cited above.67

To one prominent contemporary rabbinic authority, this
halakhic orientation is “self evident to one familiar with
the history [of psaq regarding agunot].”68

VII. Conclusion
It is possible that soft halakhic positivism is a defensible

thesis when it refers to a broad conception of halakhah
that encompasses extra-legal moral norms as well formal
law.69 Halakhic formalism may also be tenable when it
refers to a technical notion of law and concedes that for-
mal halakhic canons are limited in scope, leave laqunae
in areas of human behavior, and require complementary
authentic non-legal ethical values. Hard halakhic posi-
tivism as a fusion of an imperial halakhic positivism
with a formalistic conception of halakhah, however, is
quite another matter. 

One can understand why hard halakhic positivism is
attractive today: As a binary thesis, it appears as an
unambiguous effective response to the antinomian
impulses of modernity. Upon analysis, however, it proves
to be only a rhetorical position, one that is logically
incoherent and impossible to defend on Jewish and nor-
mative halakhic grounds. It is advanced only by general-
izing from non-normative minority sources70, ignoring
selected classical Jewish sources71, dismissing others as

66 See Tradition 32:1 p. 99 (Fall 1997) for his rejection of NY State Get Law; Tradition, 33:1 (Fall 1998) pp. 90-128 for  qid-
dushei ta’ut; and Tradition 35:4 (Winter 2001) pp. 49-73 for the rejection of get zikui.  
67 Masat Binyamin 109. See also R. Shmuel Edels (MaRSHAh) end BT Yevamot, R. Hayim Volozhin, Hut Ha-Meshulash 8, and
Yitzhak Zev Hahana, Le-Takkanat Agunot (Jerusalem, 1947) passim, as cited by R. Aharon Lichtenstein in “The Human and
Social Factor in Halakha,” Tradition 36:1 (Spring 2002) pp. 7-8. 
68 Lichtenstein,  ibid.
69 Such halakhic positivism would have difficulty explaining the overarching tele or ends of the halakhic system as postulated by
Nahmanides and Maimonides. Rational purposiveness is, after all, a characteristic of natural, rather than positive, law. See Martin
P. Golding, Philosophy of Law (Englewood Cliffs, NJ; Prentice Hall 1975) Chapter 2.  
70 R. Bleich relies on the opinions of Ravan and Ravya on the enforceability of lifnim mishurat ha-din. As indicated earlier, these
opinions are rejected as normative law.  He similarly cites R. Isaac of Corbeille (Sefer Mitsvot Qatan) who lists lifnim mishurat ha-
din, as one of the 613 mitsvot. As we saw, this codification was rejected by both Maimonides and Nahmanides   
71 It is difficult to see how a hard positivist could ever square, "Derekh eretz qadmah la-Torah" [“Civility precedes the Torah”]
(Avot 3:17), with his thesis. For the classic—and anti-positivist—understanding of this statement, see Lev. Rabbah 9:3 and Tanna
Debei Eliyahu Rabbah, chapter 1. R. Bleich does try to explain, “Jerusalem was destroyed only because Jews judged according to
the laws of the Torah” (Bava Mezia 30b), but ignores the clear meaning of this text (pp. 527-528) and employs a circular argu-
ment to this passage to establish his conclusion: Because the Jewish people incurred divine punishment for ignoring the standard
of lifinim mishurat ha-din, he concludes this standard is not a moral but a legal category.  He thus assumes that any value to
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insignificant72, and stretching both essential Jewish texts
and the concept of formal law beyond any rational
recognition. This conception of Torah may be an old
thesis in the Christian theology, but it is a distinctively
modern thesis for Jews: No talmudic or medieval rab-
binic source subscribed to it.

As indicated, deciding whether din is sufficient or mere-
ly necessary for the Jewish conception of the good life is
not a trivial choice between Tweedle-Dee and Tweedle-
Dum.  All Jewish traditions—talmudic, philosophic and
mystical—warn against the devastating consequences to
the spiritual life of assuming a posture of strict din with-
out hesed. As we saw, the text of Bava Metsi'a 30b indi-
cates that at one time such an ethic led to spiritual petti-
ness. This smallness of character caused the breakdown
of social responsibility and ultimately destroyed the
Second Jewish Commonwealth. When Jews of that peri-
od refused to act above and beyond the requirement of
din, they became selfish and intolerant, lost identifica-
tion with each other, thus rendering the Jewish people
defenseless against the Roman Empire. “Standing upon
din entailed ruin.”73

Nahmanides warns that exclusive concern with legal
detail can lead to myopia depriving a person from recog-
nizing the overarching ideals of both the spiritual and
the moral life. Without these tele to guide sensibility and
action, the halakhic positivist can become a spiritually
confused, despicable individual (naval b’reshut ha-Torah).
And in perhaps the harshest critique of all,
Maimonides—arguably the greatest master ever of
halakhah—claims that the life of strict legal obedience
without the tempering virtue of compassion to motivate

extra-legal acts of hesed is a life destined to practice cru-
elty. This is the antithesis of the Jewish spiritual vision,
and its philosophical formulation is ultimately pagan in
outlook and action.

The positive correlate of these critiques is that correct
Jewish living consists of a delicate blend of law and
extra-legal ethics, of din complemented by hesed.
Compassion without binding law may be impotent, but
legal obedience without hesed is blind. Kabbalistic tradi-
tion teaches that tiferet (glory) is achieved only when
gevurah (law) combines with gedulah (hesed).  As in
much of kabbalah, this merger of divine attributes is a
cosmic reflection of the ideal life that each Jewish person
is challenged to create on earth. The successful spiritual
personality blends a principled responsiveness to het-
eronomous law with the practice of imitatio dei through
an autonomous overflow of rahamim that manifests
itself in innumerable unlegislated acts of hesed. 
The talmudic passage in Sotah 14a teaches us noble
behavior through imitating God’s acts of hesed. Living
the holy life also entails imitating divine aspiration. To
what does God aspire?  Again, tradition provides rich
insight into a spiritually elevated character, both divine
and human: 

What does the Holy One Blessed Be He pray? 
Mar Zutra said in the name of Rav:

“May it be My will that My mercy suppress My
anger, and that My mercy prevail over My other
attributes so that I may deal with My children out
of mercy and act above and beyond the strict
requirement of the law.” (BT, Berakhot 7a) 

which people are held accountable is legal—but this is precisely what is to be demonstrated.
72 As noted, the positivist first cites Sefer Mitsvot Qatan as proof that lifnim mishurat ha-din is “normative and binding.” When
later forced to admit that this is a minority opinion that is rejected by later authorities who catalogued mitsvot, the positivist
claims curiously that, “in all cases, inclusion or exclusion from the formal catalogue of 613 mitsvot is entirely devoid of substan-
tive import” (p. 528).
73 Maharal, Netivot Olam, Chapter 5. See also the depiction of events leading to the destruction of Jerusalem in BT Gittin 55b-
56, and R. Naftali Zvi Berliner, Ha'Ameq Davar, op cit.   
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Abstract: This essay examines “V’halakhtah B’drakhav”

(Imitatio Dei) as the fundamental principle of Jewish ethics

and the basis of halakhic morality. The principle is a meta-

norm—a category by which Jewish legal rules, commands

and prohibitions are to be judged—and is superior to the

principles of  “You shall love your fellow as yourself,” (Lev.

19:18) identified as such by R. Akiva, and to “This is the

record of Adam’s line,” (Gen. 5:1) identified as such by Ben

Azai.  The author discusses these three principles as

metaethical norms and their relationship to halakhah,

demonstrating that the command to emulate God’s attrib-

utes is analytically tied to the concepts of humanity creat-

ed in the image of God (Tselem Elohim), sanctifying God’s

name (Qiddush Ha-Shem) and profaning God’s name

(Hilul Ha-Shem). Unlike Lev. 19:18, its ethical significance

is not utilitarian and points to human perfection. Its appli-

cation has reference to gentiles, Jews and scholars.
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A.
R. Akiva said, “‘You shall love your fellow as your-
self ’ (Lev. 19:18)—that is the Torah’s great general
precept.” Ben Azai said, “‘This is the record of
Adam’s line’ (Gen. 5:1)—that is a greater general
precept.”2

Much has been written about the philosophical signifi-
cance of this dispute.3 Without doubt, R. Akiva is here
expressing some sort of universalistic principle.  Indeed,
Malbim recognized as much when he identified this
statement with the well-known Kantian principle:

This is indicated by use of the letter lamed [as the
preposition preceding “fellow” in the verse cited by
R. Akiva],4 which implies standing in one’s fellow’s
position, in that one wishes for one’s fellow what
one wishes for oneself.  And the philosophers have
already explained that the principal rule, the source
of ethical science, is the desire that all of one’s
actions be of general applicability; that is, if one
wishes to derive benefit through evil befalling
another, one must first assess whether he would be

willing to see his action universally applied, such
that anyone could impose a loss on his fellow for
the sake of his own benefit.  And since it makes no
sense to incur a loss out of self-interest, one would
likewise refrain from imposing that loss on his fel-
low.  And so, too, if one were able to benefit one’s
fellow.5

This reading no doubt approaches the plain meaning of
R. Akiva’s statement.  But what does Ben Azai add to
the discussion?  We can probe his position more deeply
by referring to the parallel version of his statement in
the Sifra, as understood in Rabad’s commentary:

Ben Azai says, “‘This is record of Adam’s line.—
When God created [man], He made him in the
likeness of God’—that is a greater general precept.”
Which is to say, the first verse [the one cited by R.
Akiva] teaches only [that your fellow should be] “as
yourself ”: if one is demeaned, or accursed, or
robbed, or beaten, his fellow is demeaned or
accursed or beaten with him.  Accordingly, the sec-
ond verse adds “in the likeness of God He made
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1 First published in Hebrew in Filosophiyah Yisra’elit, ed. Mosheh Halamish and Asa Kasher (Tel Aviv, 5743 [1982-83]). English
translation by Joel Linsider. 
2 Gen. Rabbah, ed. Theodor-Albeck (Jerusalem, 5725 [1964-65]), p. 237.
3 See the summary by H. Y. Roth, Religion and Human Values (Heb.) (Jerusalem, 5733 [1972-73]), pp. 95 et seq.
4 Malbim bases his interpretation on the distinction between ohev et [in which a simple direct object follows the verb “love”] and
ohev le- [in which the object is preceded by a preposition meaning “to”]. 
5 Malbim, Ha-Torah ve-ha-Mitsvot, Sifra Vayiqra 45 (on Lev. 19:18). Cf. R. Samson Raphael Hirsch, Commentary on the Torah,
Heb. translation by R. Mordechai Breuer (Jerusalem, 5738 [1977-78]), pp. 318-319).
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him.”  Whom do you demean or curse [when you
demean or curse a person]?  The image of the like-
ness of God.  That is a greater general precept than
the first.6

The first, essentially formal, precept  simply asserts
equivalent standing.  The second adds material ethical
demands, by establishing barriers that preclude any
compromise of that equivalence.  I must honor my
counterpart not merely because he is like me, but prima-
rily because he is created in the image of God.7

We will not dwell here on the implications and mean-
ings of these two precepts, but only on their significance
as a matter of principle.  We have here two examples not
of norms but of meta-norms; that is, a category of prin-
ciples by which rules, commands, and prohibitions,
rather than deeds and conduct, are to be judged.  This
incursion into the realm of meta-ethics, and its relation-
ship to halakhah, are the subject of the following discus-
sion.8

B.
As noted, the great innovation in R. Akiva’s statement

(even in its third formulation, by Hillel the Elder, “That
which is hateful to you, do not do to your fellow”
[Shabbat 31b]) is rooted, in my view, in its transforma-
tion of the commandment to “love your fellow as your-
self ” into a “great general precept,” that is, a principle
from which additional commandments and general rules
may be derived.

To be sure, one can understand this commandment as
mandating a particular emotion or even as requiring
actions of a particular sort vis a vis the other.  Such an
understanding implies the transformation of this com-
mandment into an added, specific obligation.  But the
true significance of R. Akiva’s and Hillel’s statements
rests on the fact that we have here not a specific com-
mandment but a meta-commandment, a principle to be
used in deriving new norms.  This approach is promi-
nent in the thinking of Maimonides, who explicitly
emphasizes it in his various writings on the second
method (ha-derekh ha-sheniyah).   In Sefer ha-Mitsvot
(second shoresh), for example, in the course of criticizing
the method adopted by the author of Halakhot Gedolot,
he says that

Those who rely on this idea list among the com-
mandments visitation of the sick, comforting the
bereaved, and burying the dead, in view of the
aforementioned midrash on Scripture’s statement
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6 Peirush ha-Rabad (Jerusalem, 5719 [1958-59]), 89b.
7 According to Malbim, Ben Azai moves to an entirely different ethical principle.  One who follows R. Akiva’s precept still “acts
in all respects for the sake of self-interest.”  It is proper, however, that a person “act in all respects on account of the rules of the
higher, inclusive understanding, free of any admixture of self-interest.”  Ben Azai builds his precept not on interest but on the
claim that all people are as “one person and one corpus.”  From this, it follows that one must love the other “because he is flesh
of his flesh and bone of his bone.”
8 See H.Z. Reines, “Yahas ha-yehudim le-nokhrim,” Sura 4 (Jerusalem and New York, 5724 [1963-64]):192-221; Ze’ev Falk,
“Nokhri ve-ger toshav be-mishpat ha-ivri,” Mahalkhim 2 (5729 [1968-69]):9-15; David Rokeah, “Le-parashat yahasam shel ha-
hakhamim la-goyyim ve-la-gerim,” Mahalkhim 5 (5731 [1970-71]):68-75.  See also the important work of Yehezqel Kohen, Ha-
yahas el ha-nokhri ba-halakhah u-ve-metsi’ut bitequfat ha-tanna’im (doctoral dissertation, Hebrew University, Shevat 5735 [1975])
and the many bibliographical references there.  Many of the articles considered there are labeled “apologetics,” and the present
article may be deemed worthy of that disparaging characterization as well.  But it seems to me that the term alludes to only one
significant and productive distinction:  that between, on the one hand, an effort to deal with a conflict between a system and an
external principle and, on the other, a similar effort when the confrontation arises between principles indigenous to the system,

I must honor my counterpart not merely because he
is like me, but primarily because he is created in the
image of God. 
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(Exod. 18:20) “make known to them the way [in
which] they are to go and the practices they are to
follow.” They say “the way” refers to acts of kind-
ness; “they are to go” refers to visiting the sick; “in
which” refers to burying the dead; “and the prac-
tices” refers to the laws; and “they are to follow”
refers to actions beyond what the laws require (Bava
Qamma 30b).  And they believe that each of these
acts is a separate commandment, failing to recognize
that all of the acts, and others like them, fall within
the rubric of a single commandment, namely, His
statement (may He be blessed) “Love your fellow as
yourself.”

The significance of this distinction becomes clear when
we consider the standing of the commandment “Love
your fellow as yourself.”  In interpreting that command-
ment (positive commandment 206), Maimonides says:

This refers to His having commanded us to love one
another as we love ourselves, such that one’s love
and compassion for his brother will be the same as
one’s love and compassion for oneself, with respect
to both person and property.   Whatever he wishes,
I will wish; whatever I wish for myself, I will wish
for him—as God (may He be exalted) says, “Love
your fellow as yourself.”9

In Hilkhot Aveil (14:1), Maimonides restates that deter-
mination: “It is within the precept of ‘Love your fellow
as yourself ’ that all things that you wish others to do for
you, you should do for your brother in Torah and com-

mandments.”  To similar effect is his  Commentary on
the Mishnah (on Pe’ah 1:1), where he says, “All interper-
sonal commandments are included within the general
precept of performing acts of kindness.  Examine them
and you will find them there; as Hillel the Elder
responded, when asked by the gentile to teach him the
Torah while standing on one foot, ‘What is hateful to
you, do not do to your fellow.’”10

C.
Although “Love your fellow as yourself ” would seem to
be the highest ethical rule in the halakhic system, that is
not in fact the case.  A second, insufficiently recognized
rule complements the first, representing an additional
meta-ethical principle that transcends the first precept.
This rule is articulated by Maimonides in Sefer ha-
Mitsvot as follows:

It is that we are commanded to imitate Him (may
He be exalted) to the extent we can, as Scripture
says, “You shall walk in His paths” (Deut. 28:9).
And this command is reiterated as “Walk in all His
paths” [Deut. 10:12, 11:22], meaning, just as He
called compassionate, so shall you be compassionate;
just as He is called merciful, so shall you be merci-
ful; just as He is called kind, so shall you be kind.11

The matter is otherwise expressed in the statement,
“After the Lord your God shall you walk” (Deut.
13:5), meaning that resembling the good actions
and worthy qualities used metaphorically to describe
God, may He be exalted, will greatly exalt all
humans.12 We have here two similar principles from
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one of which has gained greater emphasis.  In what follows, I attempt to show that to be the case here.
9 Compare Mishneh Torah, Hilkhot De`ot 6:3.  Here [in the passage from Sefer ha-Mitsvot, in contrast to Hilkhot De`ot, which
speaks of actions], the emphasis is on the emotional relationship between a man and his fellow.  The distinction becomes appar-
ent when we compare the positive commandment to love one’s fellow with the negative commandment forbidding hatred.  “One
who hates a fellow Jew in his heart violates a negative commandment, as Scripture says, “Do not hate your brother in your heart
(Lev. 19:17).”  The violation is not punished by lashes, however, for it entails no action, inasmuch as the Torah here admonishes
us only regarding feelings of hatred.  In contrast, the positive commandment entails action, and it is not limited to feelings.
10 Maimonides, Peirush ha-Mishnah (ed. Kapah), p. 94.
11 Maimonides’ various commentators have considered the rabbinic basis for his statement here.  Kesef Mishneh (on Mishneh
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which the very same laws are derived, making it all
the more important to try to distinguish between
them.  The distinction I propose here is tied to the
fundamental nature of the meta-norm “Love your
fellow as yourself ” and its potential limitations.  We
can easily assess the precept’s limitations by referring
to the conclusion of Maimonides’ statement in
Hilkhot Aveil, cited above:  “Do [so] for your broth-
er in Torah and commandments.”  The rule without
doubt is based on the idea of the covenant, that is,

the aspiration to create a community embodying its
religious mission.  The members of that community
are envisioned as the organs of a body, obligated to
see one another as such.  It follows that “Love your
fellow as yourself ” constitutes a basic ethical rule,
but one based on the principle of mutuality; and it
is bounded by the limits of the term “your fel-
low.”13 On this view, love for one’s fellow is the
basis for social ethics.  Following in God’s paths, in
contrast, creates an ethical system based on an in
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Torah, Hilkhot De`ot 1:6) refers us to Shabbat 133b, and see also Sotah 14a.  Similar wording presented in the name of Abba
Sha’ul appears in Mekhilta de-Rabbi Yishmael, Masekhta de-Shirta (Jerusalem, 5720 [1959-60]), p. 137:  “I will resemble Him:
just as He is merciful and compassionate, so shall you be merciful and compassionate.  (See there as well the statements of R. Yosi
ha-Galili: “Declare the pleasantness and praise of God before all the nations of the world” and of R. Akiva: “I will speak of His
pleasantness and praises…before all the nations of the world…‘therefore maidens have loved you’ (Song. Of Sol. 1:3)…--loved
you unto death.”  Both of these statements are tied to the motif of qiddush ha-shem (sanctifying God’s name), to which we shall
return presently.)  Compare as well Yerushalmi Pe’ah 1 (15b) and Masekhet Soferim 3:12.  These formulations lack the wording
“called merciful,” but as R. Elijah David Rabinowitz Teumim has written (Benei Binyamin on Hilkhot De`ot 1:6), Maimonides’
wording “has its clear source in Sifrei on Parashat `Eqev.”  Sifrei there (par. 49, ed. Finkelstein, New York, 5729 [1968-69]), p.
114) indeed uses the wording “is called…merciful”: “‘To walk in all His paths’ (Deut. 11:22)—these are paths of God.  The Lord
is a merciful and compassionate God, who declares (Joel 3:5) ‘everyone who calls on [or, as the Sifrei appears to read it, who is
called by—trans.] the Name of the Lord shall escape.’  But is it possible for a human being to be called by the name of God?
Rather, God is called merciful, and so shall you be merciful…so shall you be compassionate, as is said, ‘Compassionate and mer-
ciful is God…’ (Ps. 145:8), bestowing gratuitous gifts… and therefore it is said ‘all who are called by the Name of the Lord shall
escape,’ and it is said ‘all who are called by my Name’ (Isa. 43:7) and it is said ‘the Lord has made everything for His own pur-
pose (Prov. 16:4).”  Nevertheless, in Guide of the Perplexed (I:54), Maimonides does not use the locution “is called.” We will treat
the idea of being like God more expansively below, noting for now only that Abba Sha’ul’s formulation in Sifra uses the term
“imitation”: “Abba Shau’l says, ‘What is higher than to be in the king’s retinue? To imitate the king.’”  (Sifra, ed. Weiss (Vienna,
1862), 86c. A different version of the text reads “to await the king” [reading mehakeh instead of mehaqeh], and on that basis,
Rabad interprets “awaiting for the king to determine his route or the city against which he will wage war…and so, what is the
duty of Israel as the retinue of the Holy One Blessed be He? They must heed His words, go where He directs and follow the path
He determines, and not separate from Him.”  The concept of resembling God appears in many formulations, explicitly or
implicitly.  Compare, among many other examples, Seder Eliyahu Rabbah, chapter 26: “Just as the Holy One Blessed be He loves
Israel wherever they may dwell…, so shall a person love all Israel wherever they may dwell”.  On the sages’ concept of imitatio
dei, see A. Marmorstein, “Die Nachahmung Gottes (Imitatio Dei) in der Agada,” Juedische Studien Josef Wohlgemut…gewidmet
(Frankfurt am Main, 1928), pp. 114-159, [=“The Imitation of God in the Haggadah,” Studies in Jewish Theology (Oxford, 1960),
pp. 109-121].  See there at p. 113 the quotation from Targum Pseudo-Jonathan on Deut. 34:6 and parallel texts cited by
Christian apologists who claim that the children of Israel strive to imitate God in their kindness.  Marmorstein associates imitatio
dei with the frequently encountered term “a partner of God” (id., p. 116), but that link, in my view, is problematic.  Among
other instances in rabbinic literature, the parallel to the righteous person who sustains the needy is particularly interesting.  See
the references cited by Marmorstein (id., p. 15, nn. 1, 2) and I. Abrahams, “The Imitation of God,” Studies in Pharisaism and the
Gospels, Second Series (Cambridge, 1924), pp. 138-182; Hans Kosmala, “Nachfolge und Nachahmung Gottes, Annual of the Swedish
Theological Institute,  Im griechischen Denken, vol. II, 1963, pp. 38-85; Im juedischen Denken, vol III, 1964, pp. 65-110.  Kosmala
believes the concept of imitation is a foreign transplant in tannaitic thought.  I am not persuaded by his evidence, and I will deal
with matter elsewhere.
12 Sefer ha-Mitsvot, Positive Commandment 8.
13 It should be noted that the limitation on the term “your fellow” is understood as excluding not only the gentile but also the
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personam principle, the impulse to be like God.
“You shall walk in His paths” is a broad ethical pre-
cept lacking the foregoing limitations, for the Holy
One Blessed be He is good to the wicked and the
righteous alike.

In my view, Maimonides explicitly recognized all the
ethical implications of relying on the precept of resem-
bling God, thereby transcending the limitations of the
other laws.  Proof of this can be found in Maimonides’
statement in Hilkhot Melakhim 10:12:

The sages commanded us to tend to the gentile ill
and bury their dead along with the Jewish dead, and
to sustain their indigent along with all Jewish indi-
gent, for the sake of peace.  As it is said, “the Lord is

good to all, and His mercy is on all his creatures”
(Ps. 145:9); and it is said, “its ways are ways of
pleasantness, and all its paths are peace” (Prov.
3:17).14

The quotation from Psalms supplements this discussion,
demonstrating the extent to which Maimonides regards
imitatio dei as a clear meta-halakhic principle, whose
force transcends the limits that constrain other precepts.

H. Y. Roth has examined the concept of imitatio dei.15

Starting from the premise that God’s essential attribute
is “holy,”16 Roth determines “that for us (in Jewish
thought), the idea of imitatio dei entails no
obligations.”17 Going further, Roth comments “that it
is impossible to derive (and, if we evaluate the matter on
the basis of the texts themselves, no attempt was made
to derive) a positive ethical program from the idea of
imitatio dei.  The reason is simple.  The God of Israel is
a ‘hidden God,’ whose name, according to an appealing
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Jew who is not “your brother in Torah and commandments.”  On the limitations of the commandment to “Love your fellow as
yourself,” see Avot de-Rabbi Natan (ed. Schechter, version A, chapter 16, 32b): “If he is with you in deed, you must love him; if
not, you do not love him.” (See, on this, the introduction by L. Finkelstein [New York, 5711 (1950-51)], pp. 47 et seq.)
Finkelstein is of the view that this limitation is erroneously attributed to R. Akiva, who in fact claims that one is obligated to love
all creatures, without limit, for the addition of “I am the Lord” [at the end of the verse] implies that “I, the Lord, created him,”
and your love therefore should not be confined.  See as well id., p. 49, n. 88 for Finkelstein’s finding that the effort to limit the
rule even according to R. Akiva led to an emended formulation.
14 As we will see below, the underpinning for all these laws is the promotion of peace, paralleling the second quotation from
Maimonides.  The link between them and the idea of imitatio dei, in my view, is Maimonides’ innovation.  This tie is made
explicit at the end of Hilkhot Avadim (9:8):  “So, too, with reference to the qualities of the Holy One Blessed be He that we are
commanded to emulate, he says, ‘His mercy is on all His creatures.’”  My thanks to Prof.  Isadore Twersky who called this parallel
to my attention; and compare Bava Metsi`a 85a.  All this notwithstanding, it is possible to find a talmudic source for this nexus,
in the account (Berakhot 7a) of R. Joshua b. Levi, who wanted to curse the heretic who had aggrieved him.  When he failed to do
so because the anger of the Holy One Blessed be He had been quelled, he said, “from this we learn that it is not the way of the
world to do this: it is written “His mercy is on all his creatures” and “to punish is not good for the righteous” (Prov. 17:26). [The
verse in Proverbs actually means “To punish also the righteous is not good”; the midrashic understanding here alters the syn-
tax.—trans.]
15 H.Y. Roth, “Ha-hiddamut la-el ve-ra’ayon ha-qedushah,” in Ha-dat ve-`erkhei ha-hayyim (Jerusalem, 5733 [1972-73]), pp. 20-
30.
16 Roth gives this quality a philosophical interpretation, hinting at divine transcendence, thereby denying Rudolf Otto’s phenom-
enological stance.
17 Id., p. 30.  Interestingly, Resh Laqish interprets Lev. 19:2 in a manner that actually negates imitation of God: “‘You shall be
holy’—lest you think ‘holy like Me,’ the verse continues ‘for I am holy’—My holiness is beyond yours.” (Lev. Rabbah 24:9, ed.

Although "Love your fellow as yourself" would seem
to be the highest ethical rule in the halakhic system,
that is not in fact the case.  
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homily, is ‘to conceal’18; and inasmuch as He is con-
cealed from us, it is impossible for us to imitate or come
to resemble Him.”  In Christianity, such an undertaking
is possible, as, for example, in the classic instance of
Thomas a Kempis in De Imitatione Christi, following
the doctrine of the Incarnation, according to which God
became human.  But despite all this, Roth claims, one
unique attribute that lends itself to imitation does flow
from the idea of holiness, and that is the attribute of
righteousness.19

In my view, Roth’s analysis is incorrect.  Maimonides’
determination, which is followed by other enumerators
of the commandments, leads in a direction that Roth
would appear to close off.  Downplaying the importance
of the multi-layered principle of imitatio dei skews our
understanding of the ethical viewpoint of the medieval
Jewish thinkers.

In his Guide (I:54), Maimonides explicates God’s revela-
tion to Moses in the rocky crevice [Exod. 33:12-23] and
draws the well-known distinction between “comprehen-
sion of God’s essence, may He be exalted,” which Moses
requests when says “Show me, I pray, Your glory” (Exod.
33:18), and comprehension of God’s governance of the
world, requested in “Show me, I pray, Your ways”
(Exod. 33:13).  This governance is identical with the
attributes of action: “these are the actions that emanate
from Him, may He be blessed, and the sages call them
middot (characteristics).”  Here Maimonides distinguish-
es explicitly between two possible meanings of the term
middot: (a) “aptitudes of the soul,” and (b) “actions
resembling the actions that in us proceed from moral
qualities.”20

Only in the second sense can one understand “middot”
when they are ascribed to the Holy One Blessed be He;
on no account can they be understood as aptitudes of
the soul.  The conclusion to be reached through knowl-
edge of the attributes of action must be understood, in
Maimonides’ view, against the background of the doc-
trine of imitatio dei.

And here lies the key to understanding Moses’ request
“that I may know You, so that I may find grace in Your
sight; and consider that this nation is Your people”
(Exod. 33:13).  The nation’s leader must adhere to God’s
path; that is, he must follow the attributes of action:
“the leader of the state, when he is a prophet, must
strive to resemble these attributes.”  Surprisingly, it
should be added, not only do the attributes of action
provide a model; so, too, does their very ontological sta-
tus.  As already noted, a distinction must be drawn
between the attributes that describe actions that can be
ascribed to God and the attributes that describe apti-
tudes of the soul or the passions.  That is a theological
distinction; but it, too, must be emulated by the leader,
who must distinguish sharply and absolutely between his
actions and deeds on the one hand and his passions on
the other.   Still, he must act in the ways suggested by
the characteristics:

And these actions [i.e., punishments] should flow
from him in a measured, appropriate manner, not

M. A. Merkin [Tel Aviv, 1962], part 2, p. 61.)  Marmorstein, “Imitation of God,” p. 117, tries to show on this basis that Resh
Laqish objected to the concept of imitatio dei, but he fails to prove his case.  We see here a limitation on the doctrine, but not
necessarily a negation.
18 Le`alem, apparently a play on le-`olam, “Eternal.”—trans
19 Roth explains this in another article, “Tovo shel ha-el,” in Ha-dat ve-`erkei ha-hayyim, pp. 5-19.
20 “Tekhunot nafshiyot” and “pe`ulot domot le-peu`ulot ha-ba’ot mei-ittanu mi-middot.” The English renderings of these terms are
per Shlomo Pines, trans., The Guide of the Perplexed (Chicago and London, 1963) 1:124.—trans.
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"You shall walk in His paths" is a broad ethical
precept… the Holy One Blessed be He is good to the
wicked and the righteous alike. 
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simply to pursue his passion.  He should not
unleash his anger or allow his passion to dominate,
for all passion is bad and must be guarded against to
the extent possible.  In some circumstances and with
respect to some persons, he should act with mercy
and compassion, not only from motives of mercy
and compassion but because they merit it; and in
some circumstances and with respect to some per-
sons he should act with vengeance and anger, again
not from motives of anger but because their guilt
warrants it.  He must be able to condemn a person
to death by fire without anger or loathing for him,
but only in a manner appropriate to the condemned
person’s guilt and taking account of the action’s ben-
efit to the general welfare of the people.

Without doubt, the thirteen middot (divine characteris-
tics listed in Exod. 34:6-7) account for only a small por-

tion of the attributes of action.   Taken as a whole, they
describe all the workings of the world and pertain to all
fields of knowledge.  The thirteen middot are selected
from this array, and were revealed to Moses “because
they are needed for sound government.”21

In the Guide I:56, Maimonides denies the existence of
any resemblance whatsoever between God and His crea-
tures.  But that is an ontological position; on the ethical
plain (I:54), there can be resemblance, through imita-
tion of the attributes of action:

For the highest goal of man is to resemble the
Exalted One to the greatest extent he can; that is,
for our actions to resemble God’s actions, as the
Sages explained in interpreting “You shall be holy”
[Lev. 21:2] to mean “Just as He is compassionate,
so, too, shall you be compassionate; just as He is

21 Maimonides thus overcomes a serious difficulty in the doctrine of imitatio dei: does the obligation apply as well to such quali-
ties as jealousness and vengeance?  Maimonides distinguishes, as noted, between actions and passions.  And a limitation on the
doctrine of imitatio dei can thus be found in Midrash ha-Gadol: “As Scripture says, ‘Come, and see the works of God; He is terri-
ble in His doing (`alilah) toward the children of men’ (Ps. 66:5)—this verse refers to the deeds (`alilot) through which God gov-
erns His world, embodying one of the four qualities that are appropriately employed by God alone and not by man, i.e., jealous-
ly, vengeance, pride, and cunning [`alilah, playing on a different sense of the word—trans.].”  (Midrash ha-Gadol, ed. Margaliot
[Jerusalem, 5707 (1946-47)] p. 619.)  The sages certainly emphasized many limitations on the idea of acting like God; for exam-
ple: “Do not adjudicate as a court of one, for the only court of one is the One, as Scripture says, ‘He is singular (be-ehad) and
who can dissuade Him’ (Job 23:13).  And what the meaning of ‘He is singular’?—Resh Laqish said, the Holy One Blessed be He
judges and renders verdicts by Himself.” (Deut. Rabbah 1:10; compare Avot 4:8; Yerushalmi Sanhedrin chap. 1, 18a.)  Compare
Resh Laqish’s statement quoted above, in note 16.  The concept of cunning used by Midrash ha-Gadol resembles the “kindness of
the crafty” and the scheming of nature in Maimonides’ system.  See the introduction by S. Pines to the Guide, Ben mahshevet yis-
ra’el le-mahshevet ha-amim (Jerusalem, 5737 [1976-77]), pp. 117 et seq., 163.  And Maimonides writes in the Guide (III:32)
“When you examine divine actions, that is, natural actions, you will see God’s craftiness…”  The author of Sefer ha-Hinukh, who
generally follows Maimonides in interpreting the commandment of imitatio dei, treats this issue in a consistent manner:
“Perhaps, my son, you will challenge me by reference to Scripture’s statement ‘God is indignant every day’ (Ps. 7:12)…But do
not thereby be misled, my son; Heaven forbid that God be wicked.  Believe only that He, may He be blessed, is the pinnacle of
perfection…and the indignation attributed to Him is merely a metaphor taken from the way of the world…in that all would
deserve at that moment to be wiped out if the quality of justice were applied, but the quality mercy immediately restrains Him.
Accept my interpretation, my son, until you hear a better one.” (Sefer ha-Hinukh, ed. H. D. Chavel [Jerusalem 5716  (1955-56)],
commandment 608, pp. 726 et seq.)  One must emphasize the distinction between Maimonides’ treatment of the matter in the
Guide (I:54) and his parallel treatment in Mishneh Torah (Hilkhot De`ot 1:6).  In the Mishneh Torah, Maimonides stresses only the
vital qualities “merciful, gracious, just, righteous, complete, mighty, strong, and so forth, to proclaim them to be good and proper
ways.”  That consideration of the issue is directed to people in general.  In contrast, the Guide’s comparison encompasses the
quality of judgment as well, in the context of the need to guide leaders.   Comments of the Sages are no doubt echoed here: “the
good qualities abound” and “the quality of strife is limited.” (See Mekhilta 1:55, 103.)
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merciful, so, too, shall you be merciful.”  For the
attributes ascribed to Him, may He be exalted, are
the attributes of his actions, without implying that
He Himself, may He be exalted, possesses qualities.

We may compare three different literary layers of
Maimonides’ comments on “You shall walk in His
ways.”  In Sefer ha-Mitsvot his views are offered in gener-
al, programmatic form.  Resembling God consists of
walking in his paths.  These general comments are sup-
plemented in Mishneh Torah by a consideration of the
nature of those paths.22 Each quality must be under-
stood as “the middle way, in contrast to the two
extremes.”  There can be no doubt that Maimonides
believed this Aristotelian teaching to be paralleled in
rabbinic literature.  And so he writes explicitly that this
way of moderation is the way of the wise, in contrast to

the way of the early pious ones, who “would stray in
their views from the middle path and veer toward the
extremes.”  It seems to me that a midrash on the path
between the extremes served as Maimonides’ source
here:

To what can this be compared?  To a high road run-
ning between two paths, one of fire and one of
snow.  If one walks near the fire, he is burned; if
one walks near the snow, he is chilled.  What should
he do? Walk between them, taking care to be nei-
ther burned nor chilled.23

The ties between the doctrine of imitatio dei and the
attributes of action, only hinted at in Hilkhot De`ot, are
developed and explained in the Guide, both in the first
part and at the conclusion of the work (III:54), as expli-

22 Mishneh Torah, Hilkhot De`ot 1:5-6.  Maimonides adds here “just as He is called holy…” (!)
23 Avot de-Rabbi Natan, version A, chapter 28 , ed. Schechter, p. 43 col. 3.  See also Tosefta Hagigah 2:5; Yerushalmi Hagigah
2:1—“This teaching resembles two paths [one of fire and one of snow]…what can one do? Walk between them” (Venice ed. 9a).
This passage is without doubt paralleled by the “middle way” of Hilkhot De`ot.  The cross-references between the doctrine of imi-
tatio dei and the doctrine of the golden mean are seen by Maimonides as interpreting the commandment to walk in God’s paths.
Compare as well: “It is the nature of fire, that a person who comes too near to it is burned, but one too distant from it is chilled.
The best course for a person is to warm himself in its glow” (Mekhilta de-Rabbi Yishmael, section 4, ed. Horovitch-Rabin
[Jerusalem 5720 (1959-60)], p. 215; Mekhilta de-Rabbi Shimon bar Yohai [Jerusalem 5715 (1954-55)], p. 143).  The link
between the Torah and the scholars who walk in its path stands out in Sifrei Deut., section 343.  I see little doubt that the path in
which Israel is obligated to walk is seen as the path of God.  Of particular interest in this connection is the comment of the
author of Sefer Ha-Hinukh: “The sages of blessed memory said that one should always direct his attention to this general princi-
ple [of moderation]; that is, he should intend to conduct all his activities in a moderate and proper manner; and they found
scriptural support for the idea in the verse ‘to him who sets his way properly, I will show the salvation of God’ (Ps. 50:23)—read
not sam (sets) but sham (assesses).” Also pertinent to our subject is a passage in Mo`ed Qatan 5a , which poses the question
“Where are grave markers alluded to in the Torah?”  The various answers include: “R. Joshua the son of R. Idi said, ‘“You shall
inform them of the path in which they are to walk” (Ex. 18:30)’….Ravina said, ‘“to him who sets his way properly, I will show
the salvation of God”’; R. Joshua b. Levi said, ‘one who evaluates his way merits seeing the salvation of Holy One Blessed be He,
as Scripture says, “one who sets his way”—read not sam (sets) but sham (assesses)….R. Yanai had a student who posed questions
to him every day [during his discourse] but did not do so on the Sabbath during a festival [when the audience was large and it
may have been difficult to respond to the questions].  He applied to that student the verse ‘to one who evaluates his way [know-
ing when to refrain from a particular conduct] I will show the salvation of God.”  The author of Sefer ha-Hinukh takes these
statements as alluding to the kinds of assessments that should guide a person in making moral decisions, and he identified those
assessments with Maimonides’ doctrine of the middle way.  Particularly noteworthy is Rashi’s comment on the passage in Mo`ed
Qatan: “‘One who assesses his way’—he considers when to ask questions and when not to,” that is, he takes account of the prac-
ticalities of the situation.  (By the way, the marking of graves was considered an act of kindness.  It should be emphasized that
Abba Sha’ul was active in burying the dead, “as the baraita says, ‘I was a burier of the dead’” [Niddah 24b; compare Tanhuma, ed.
Buber, 5:9 and Devarim Zuta 27].  There can be no doubt that he was not simply an ordinary grave-digger [“a grave-digger of
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cating a passage in Jeremiah: “Thus said the Lord: Let
not the wise man glory in his wisdom…but let the one
that glories glory in this, that he understands and knows
Me” (Jer. 9:22-23).24

In explicating them, Maimonides determines that these
verses present us with three imagined goals that people
pursue: perfection of property (wealth), perfection of
physical well being (might) and perfection of character
(wisdom).  Perfection of character is included in this cat-
egory, for it is a form of perfection directed to the wel-
fare of society, and, accordingly, to that of the other: “it
is as if this perfection of character benefits people, being
directed toward the other.”  This form of perfection has
no meaning to an isolated individual, but there is fur-

ther ideal: “understand and know Me,” that is, the abili-
ty “to portray concepts so as to derive from them true
ideas about Godliness.”  That is the true wisdom; but
even that did not satisfy the prophet.  The verse con-
cludes “for I, the Lord, act with mercy, justice, and
righteousness in the world.”  That addition, too, is tied
to comprehending God, but here, the understanding
progresses through the attributes of action.  This under-
standing brings us back to the real world, via the doc-
trine of imitatio dei and by walking in the path of the
thirteen characteristics:

For the purpose is to resemble [God] through them,
thereby walking in His ways.  Given that, the pur-
pose alluded to in this verse is the prophet’s explana-

later times”], as suggested by L. Ginsburg [The Legends of the Jews (Philadelphia, 1947)], but a sage who both taught and carried
out his teachings in a proper manner.)
It would be reasonable to infer that Maimonides generalized from “you shall walk in his paths” to the concept of “the way.”
Thus, for example, one might supplement Abba Sha’ul’s homily with that of R. Joseph (Bava Metsi`a 30b): “‘You shall inform
them’ (Exod. 18:20)—this refers to ways of making a living (beit hayyeihem); ‘of the way’—this refers to acts of kindness; ‘they
shall walk’—this refers to visiting the sick; ‘in’—this refers to burying the dead; ‘and of the action’—this refers to the law; ‘which
they shall do’—this refers to doing more than the law requires.”  This homily underlies that of the author of Halakhot Gedolot,
noted above.  In his commentary on Maimonides’ Sefer ha-Mitsvot, Nachmanides provides a very interesting explanation of the
homily in accordance with Maimonides’ system:  “According to his (Maimonides’) view, no specific commandment is to be
derived [from the verse ‘You shall inform them…’].  Jethro’s advice to Moses [which the verse recites] was intended to move
Moses to inform the Israelites of the commandments and to urge them to be eternally diligent in observing them, so there might
be among them love, brotherhood, peace and amity, thereby keeping ill-will and lawsuits to a minimum and obviating frequent
litigation.  Jethro’s advice concludes ‘and this entire nation shall reach its destination in peace,’ recalling the comment that ‘you
shall inform them’ refers to ways of making a living, meaning that if they learn crafts and skills through which they can support
themselves, thefts and lawsuits will be reduced; but no one includes this in enumerating the commandments.”  (Commentary on
the first principle [Jerusalem, 5719 (1959-60)], p. 22.)  According to this interpretation, the purpose of this line of command-
ments is solely utilitarian; but one could also see the contrary claim in this homily.  The statements in the Talmud clearly suggest
that the homily is understood to require moral conduct, even beyond what the law demands.  (Visiting the sick…[which seems
to be within the category of “acts of kindness”] is specified to include even visiting one born under the same sign [in which case
the visitor is believed to be placed at risk by the visit]; burying the dead is specified to include [as subject to the obligation] an
elderly person whose dignity might be considered to exempt him; “which they shall do”—refers to doing more than what the law
requires.)  It may be assumed that Maimonides thought the two homilies to be identical in their content, from which flows the
connection between “the way” and “more than the law requires,” a connection that Maimonides develops in Hilkhot De`ot 1:5.
This homily is cited in the Mekhilta in the name of R. El`azar ha-Mode`i.  Let me note in passing that the opening line of the
homily—“you shall inform them—this refers to ways of making a living (beit hayyeihem)”—resonates with an association from
Ps. 128:1-2:  “Happy is the one who fears God and walks in His ways. You will eat the fruit of your labors; you will be happy
and prosper.”
24 See also Guide I:18: “One who attains closeness to Him is exalted in his understanding.”  The early commentators connected
this comment with I:59, 60.  See also II:36.
25 I will not deal here with the question of how this layer of the moral system relates to the previous one, the instrumental per-
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tion that the human perfection in which one can
truly glory is to comprehend God in accordance
with his ability and to recognize his oversight of his
creatures…and to follow that comprehension in
ways directed toward always exercising mercy, jus-
tice, and righteousness in order to resemble God’s
actions, as I have explained here several times.25

Here we have the ultimate ideal of the scholar, that is,
the true philosopher: resembling God.

D.
Let me now  examine an additional way to understand
the idea of imitatio dei.  We have considered
Maimonides’ comments on the connection between this
idea and the array of ethical norms.  The idea acquires a
powerful corollary when it is applied to Israel.  In that
instance, we can say the order is reversed.  We previously
saw the doctrine of imitatio dei as a commandment, but

it also can be seen as a statement of fact.  Israel carries
with it the name of God; the nation of Israel therefore
walks in God’s ways; and Israel’s conduct thus entails a
sanctification of God’s name—or, God forbid, the oppo-
site.26

Numerous anecdotes bring home the linkage between
ethical conduct and sanctification of God’s Name.
Shimon ben Shetah, for example, when confronted by
surprise that he had returned a gentile’s lost property,
responded, “Do you take me for a barbarian? I wanted
to hear them say ‘Blessed be the God of the Jews, Who
benefits this entire world.’”27 At first blush, these anec-
dotes appear to teach us that the sages wanted to lead
the gentile to recognize or acknowledge the God of
Israel, even if this recognition has ulterior purposes.

fection of traits; I have no solution to that problem.  See S. Pines, op cit. n. 20, p. 162.  R. Moshe of Coucy, in Sefer Mitsvot
Gadol, positive commandment 7 (Venice, 5307 [1556-57], 97a) likewise relies on the verse in Jeremiah, and adds in that connec-
tion: “And thus have I interpreted for the Spanish sages the verse ‘Know the God of your father and serve Him’ (1Chr. 28:9)—
just as He is gracious and merciful, doing kindness, justice, and righteousness in the world, so shall you do.  And here are two
witnesses [to that idea, one in connection with King] Josiah, of whom it is said that he “ate and drank, and did justice and right-
eousness, then it was well with him; he judged the cause of the poor and the needy, then it was well; this is to know Me, says the
Lord’ (Jer. 22:15-16).”  The second witness is the verse from Jeremiah cited by Maimonides.  We have here an additional exam-
ple of the identity between knowing the attributes of action and the doctrine of imitatio dei.
26 God uniquely applied His Name to Israel: “‘Hear, My people, and I will speak; Israel, and I will testify against you; God, your
God, am I’ (Ps. 50:7) —I am God to all who inhabit the world, yet I uniquely applied My Name only to Israel” (Mekhilta de-
Rabbi Yishmael, Mishpatim, chap. 9, p. 334 and parallels).  See also E.E. Urbach, Hazal—Pirqei emunot ve-de`ot (Jerusalem, 5729
[1968-69]) p. 480.  But we have here more than unique application of the Name.  The righteous person is called by God’s
Name: “a mortal king is not addressed by name, as, for example, ‘Caesar Augustus Basilius’…but the Holy One Blessed be He
said to Moses, ‘Behold, I have made you like Myself to Pharaoh’ [apparently based on Exod. 7:1, ‘Behold I have made you elohim
to Pharaoh—trans.].”  (Tanhuma, ed. Buber, Part 2, 11b.)  Of particular importance is the comparison drawn between the people
of Israel and God:  “Israel says ‘there is none like God,’ and the Holy Spirit says ‘Yeshurun is God’ [reading el yeshurun in that
manner, rather than as “God of Yeshurun”—trans.].”  This linkage reflects R. Yohanan’s statement, “The righteous are destined to
be called by the Name of the Holy One Blessed Be He.” (Bava Batra 75b, and see further there.)  It is possible that the emphasis
there is on limiting those called by His Name, as those going up to Jerusalem are limited. (See. id.)
27 Yerushalmi Bava Metsi`a 2:5 (Venice 5283 [1522-23]) 8, col. 3.  See also E. E. Urbach, op. cit., pp. 315-316 and other exam-
ples in the Yerushalmi, ibid.  Particularly interesting is Abba Oshaya’s comment, “the Torah decreed that it be returned,” or R.
Samuel b. Susrat’s, “so that you not say I did it for fear of you but, rather, for fear of God,” both of which comments evoked the
response, “Blessed be the God of the Jews.”  What is significant here is the emphasis on doing the good deed for the sake of God,
not out of personal interest (mere “avoidance of hatred” or “the ways of peace); see more on this below.  Compare as well
Yerushalmi Bava Batra 2:11 (7, col. 2), where the praise for God is elicited by the judge subjecting himself to the ruling he
imposes on others.
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Looked at differently, however, these cases exemplify the
principle discussed above.  They reflect more than a
drive for acknowledgement of the God of Jews and grat-
itude to Him; in my view, they recognize the fact that
by acting in this manner, the Jew, who bears God’s
name, walks in God’s paths.  Of him Scripture says, “He
said to me ‘You are My servant, Israel, in whom I will be
glorified’” (Isa. 49:3).28

In light of this premise, we can probe the differences
between the two moral principles being analyzed here:
loving one’s fellow and walking in God’s paths.  These
differences can be illustrated with references to the
halakhic treatment of the relationship between Jew and
gentile.29

It is well known that many laws are limited in their
applicability to “your brother,” “your people,” or “your
fellow.”  The halakhah extended their reach beyond
those boundaries by the use of such concepts as “for the
sake of peace (mipenei darkhei shalom)” and “for the sake

of [avoiding] hatred [of Jews] (mishum eivah).”  These
principles broaden the commandment to “love your fel-
low as yourself ” in several areas, and they rest, in princi-
ple, on the effort to construct a well-ordered society.
There exist, to be sure, situations in which the gentile is
seen as an enemy, and my relations with him are literally
war-like.  But if he is seen as a partner in building socie-
ty, I need to call on those principles that ensure the sur-
vival of society: the pursuit of peace and the avoidance
of hatred.  There may be a distinction to be drawn
between “hatred [of Jews]” and “danger”30; but that
being as it may, this broadening of the commandment
for the sake of peace can be seen as utilitarian.  The
broadened concept is grounded in mutuality, and its
essence is clearly societal.  But side-by-side with these
utilitarian precepts lies an additional precept, different
in its very essence from pursuit of peace.  I am referring
to the application in this context of the concepts of
sanctifying or desecrating  God’s name, a usage that
draws, in my view, from the idea of walking in God’s
paths.31

This sort of activity, when guided by the purpose of
sanctifying the Name of Heaven, transcends mere utili-
tarianism.  It is grounded in the individual, lacking any
element of mutuality.   A striking example of the con-

28 See Yoma 86a.
29 See generally Simon, op cit., and the works cited above, note 8.
30 Some distinguish between “[avoidance of ] hatred” and “ways of peace”; that was the position of J. Z. Lauterbach in “The
Attitude of the Jew towards the Non-Jew,” CCAR Year Book 31 (1921):186-233.  A similar approach is taken by Z. Falk, op. cit.
n. 7, and see the critique of D. Rokeah, op. cit. n. 7, who negates the distinction between the positive and negative formulations.
See also the remarks of Y. Kohen, op. cit. n. 7, pp. 273 et seq.
31 According to Rokeah, the coinage “for the sake of [avoiding] hatred” can be attributed to a late-third-century Babylonian
amora, while “for the sake of the ways of peace” “belongs almost certainly to the period of Yavneh [late first-early second century
Land of Israel].”  Rokeah may be right in arguing that the effort to distinguish between the two concepts is fundamentally erro-
neous, but that would not negate the distinction between [avoidance of ] hatred and ways of peace on the one hand and desecra-
tion of God’s name on the other.  Rokeah writes, for example, “…‘because of desecration of the Name’ (=concern about retribu-
tion by the government), Bava Qamma 113b: ‘A baraita teaches: R. Pinhas b. Ya’ir says, “where desecration of God’s name is at
stake, even [a gentile’s] lost property is forbidden [and must be returned]”’(=concern about ‘cursing God’ or retribution by the
gentiles).”  Rokeah thus interprets “because of descecration of the Name” as equivalent to or encompassing “for the sake of
[avoiding] hatred,” but there is not a scintilla of proof for that view.  It is difficult to tell just what R. Pinhas b. Ya’ir meant by
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clusions that flow from applying the principle of “you
shall walk in His ways” rather than that of  “love your
neighbor as yourself ’ (or, in their parallel negative for-
mulations, from use of  “because of [the need to avoid]
desecration of the Name” rather than “because of [the
need to avoid] hatred”) can be found, I believe, in
Rabban Gamaliel’s response to complaints by govern-
ment emissaries regarding the alleged injustice of certain
Jewish laws:  “at that point, Rabban Gamaliel decreed
that theft from a gentile is forbidden because it dese-
crates God’s Name.”32 This wording may be compared
with that of the Tosefta: “One who steals from a gentile
must return the property to the gentile; stealing from a
gentile is a more serious matter than stealing from a fel-
low Jew, because it entails desecration of God’s
Name.”33 This formulation suggests that the Tosefta
here not only regards the prohibition against stealing
from a gentile as biblical [min ha-torah, rather than only
rabbinic, mi-de-rabbanan], but considers the offense to
be compounded by incorporating the sin of desecrating
the Name.  This analysis, in turn, leads to two senses of
“desecration of the Name” that need to be distinguished.
The first, evident in the Tosefta, finds expression in the
action of an individual violating his religion’s command-
ment.  His unethical conduct brings about desecration
of the Name inasmuch as the individual is identified by
others with the God Whose Name he bears.   

Desecration in the second sense, an idea powerfully pre-
sented in Rabban Gamaliel’s decree, is occasioned by the

existence of unjust or discriminatory laws.  This is a sort
of collective desecration of the Name, a reaction to a
nation whose laws are not proper and just.  This distinc-
tion between the two senses of “desecration of the
Name,” though fine, is abundantly meaningful.  The
first sense is the more common one, setting a sort of
norm for conduct.  The second, in contrast, highlights
the full meaning of “sanctification of the Name” as a
meta-norm, through which other ethical or legal norms
may be determined or evaluated.

This analysis remains incomplete and problematic, how-
ever, for these concepts are meaningful only the context
of public actions.  A further example will show, however,
that the concept of “sanctification of the Name” tran-
scends the public/private distinction.

To clarify this point, we consider the well-known dis-
pute between R. Yishmael and R. Akiva:

If a Jew and a gentile are before you in a lawsuit and
you can vindicate the Jew pursuant to Jewish law,
do so and tell the gentile “such is our law”; if you
can vindicate the Jew under gentile law, do so and
tell the gentile “such is your law”; if you can do nei-
ther, contrive against him [to vindicate the Jew].
That is the view of R. Yishmael, but R. Akiva says,
we do not contrive against him, because of sanctifi-
cation of the Name. (Bava Qamma 113a.)

“where desecration of God’s Name is at stake,” but it seems reasonable to understand him to mean that desecration is occasioned
by the gentile sensing the injustice in not returning the lost property, when returning it is one of his own moral values.  The key
to understanding these various halakhot may lie in an informed comparison of Jewish social legislation (“the laws between man
and man”) and the juridical norms and accepted practices of the general culture within which the halakhah took shape.  In any
event, the principle “for the sake of sanctifying God’s Name” implies assessment of the action itself, with emphasis on the actor,
who bears God’s Name.
32 Yerushalmi Bava Qamma 4:3 (4b).
33 Tosefta Bava Qamma 6:15 (ed. Zuckermandel), p. 368; see also E. E. Urbach, op. cit. n. 25, p. 315.
34 As to whether “because of sanctification” or “because of descecration” is the correct version of R. Akiva’s statement, see D.
Rokeah, op. cit. n. 7, p. 68, n. 2 and the response of Z. Falk, op. cit. n. 7, p. 74.
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This text uses the positive formulation “because of sanc-
tification of the Name” instead of the more common
“because of desecration of the Name.”  But without
going into that textual issue,34 the situation considered
here is no doubt one in which the gentile is held liable
and the Jew vindicated in accordance with laws that do
not discriminate but that are applied improperly (“con-
trive against him”) without the gentile realizing it.  Even
in such a case, involving no publicity, the command-
ment of “sanctifying God” must be carried out.35

Prominent here once again are Maimonides’ limitation
on R. Yishmael’s view, noted above, and his ensuing ref-
erence to the doctrine of imitatio dei (Hilkhot Melakhim

10:12).

The nexus between the principle of walking in God’s
paths and the commandment of sanctifying His name
stands out not only in the context of relationships with
the outside world, but also in internal relationships
among Jews themselves.   In that context, one who
walks in God’s paths is identified with the scholar,
inspiring Rav’s statement that a scholar desecrates God’s
name by failing to pay debts immediately.36

“Desecration of God’s Name” here means bringing
about a loss of faith or causing the multitude to sin, as
Rashi comments in explaining Rav’s concern: “One

35 Even in the case of one compelled to commit idolatry, R. Yishmaeel argues that in private, a person should commit the offense
and save his life; he is obligated to suffer death rather than commit the offense only where the incident is public.  (Sanhedrin 74a;
Avodah Zarah 27b.)  This passage, however, is problematic.  R. Akiva’s statement corresponds to his “liberal” views with respect to
gentiles and lends support to Finkelstein’s view (supra, n. 12).  One clearly must distinguish between two separate matters that
implicate publicity.   (A) In a case of religious coercion, publicity transforms a minor offense into a serious one, such that even in
the absence of general persecution, “in public one must suffer death rather than violate even a minor commandment” (Sanhedrin
74a; see Urbach, op. cit. n. 25, p. 308).  (B) An offense that is not compelled, if committed in public, involves an element of
desecration of God’s Name, as R. Haninah says: “better a man should violate a commandment in private, and not publicly dese-
crate the Name of Heaven” (Qiddushin 40a).  That said, even in such a case the rabbis often emphasize the severity of a sin com-
mitted in private:  “One who sins privately is as if he undermines God”  (Hagigah 16a).  In the first type of case, publicity
accompanies an act that already entails desecration of the Name, such as an idolater cursing God.  In the second, it transforms a
minor offense, or even a neutral act, into a desecration of the Name. There can be no doubt that these concepts correspond to
two different senses of “sanctification of the Name”: (1) a person’s readiness to sacrifice or endanger his life in order to avoid sin-
ning; and (2) his performance of an action that brings others to accept the yoke of the Kingdom of Heaven, as Abayye says,
“‘You shall love the Lord your God’ [Deut. 6:5]—cause the Name of Heaven to become beloved”  (Yoma 86a).  In Sefer ha-
Mitsvot, positive commandment 83, Maimonides explicitly draws similar distinctions.  With respect to desecration of the Name,
he distinguishes (1) a case in which a Jew is compelled by force to violate commandments, regardless of whether it is a time of
general persecution from (2) a case in which a person known for piety and righteousness commits a specific action that appears
to the public to be sinful… even if it is a permitted act.  Category (3) includes sins committed by a person who satisfies no lusts
and derives no pleasure from performing them.  Max Kadushin considers a fourth category, particularly in Chapter 7 of his The
Rabbinic Mind (New York, 1952); it is represented by sanctifying God’s Name through public worship and may parallel the third
category.  A totally different motif is the linkage of desecration of God’s Name with failing to do what God wills, as stated by R.
Shimon b. Elazar: “When Israel performs God’s will, His Name is made great in the world…but when they fail to perform His
will, His Name is desecrated in the world.”  The statement may reflect the view that as a consequence of sin, God declines to
show his providence to Israel and that, in turn, misleads gentiles who see confirmation that Israel’s beliefs are incorrect.  See
Mekhilta de-Rabbi Yishmael, Masekhta de-Shirah 63, p. 128.  This ties in with another very important distinction related to the
idea of sanctification of God’s Name.   See the apposite interpretation of Eccl. 7:9 cited by Urbach, op. cit. n. 25, p. 313; I
believe this interpretation links the biblical and rabbinic senses of sanctification of God’s Name—a distinction drawn by A.
Holtz—according to which only category (4) is characteristically rabbinic.
36 Yoma 86a.  The text there reads “In what situation [is there desecration of God’s Name]?  Rav said, ‘If one such as I purchase
meat from a butcher and fail to pay immediately.’”—trans.  
37 Sefer ha-Mitsvot, positive commandment 6.
38 See Thaeatetus 176a-b.  For Philo’s view of imitatio dei, see De Specialibus Legibos IV, 188 and Colson’s comment in his
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would learn from me to take theft lightly.”  But it means
as well deprecating the Torah that the scholar represents:
“This person who has studied Torah, look how flawed
are his ways, how vile his deeds” (id.).  This idea brings
Maimonides to the next stage, the commandment to
embrace scholars “so we bring ourselves to emulate their
actions.”37 Imitation of God generates imitation of the
sages.

Even were we to deny the link I am positing between
the principle of striving to resemble God and the idea of
sanctifying His Name, application of the concept to the
matter of relations between Jews and gentiles implies the
existence of moral criteria by which the laws of the
Torah and the conduct of Jews are judged and the corre-
spondence of those moral criteria to God’s characteris-
tics.  But the link seems to me to make sense, given that
cases in which sanctification or desecration of God’s
Name is considered raise clear ethical concerns.  From
that point of view it is striking, as we saw earlier, that
there are two moral principles: one limited in its appli-
cability to a particular group, and one broadened
beyond any such limits through its reference to walking
in God’s path and sanctifying His Name.

E.
Having considered the various implications of the con-
cept of resembling God, let me conclude this survey
with a particularly important conceptual observation. If
we disregard the philological and historical components

of the problem, and focus only on the conceptual
aspect, we can distinguish several concepts included
within the idea of imitatio dei. These concepts can be
described schematically as regarding resemblance to God
to be a path, a goal, or a starting point.

The first concept underlies the foregoing inquiry.
Imitating God and walking in His paths are norms that
determine our actions.  More precisely, they are meta-
norms that determine rules; they are directions trans-
formed into laws.  The first concept emphasizes the
path.

In its second sense, imitatio dei is taken not as a com-
mandment but as a goal and a promise.  Resembling
God is promised as an eschatological destiny, as the pur-
pose of personal redemption.  This meaning finds
expression in Plato’s Thaeatetus and, following Plato, in
the writings of Philo.38 Righteousness brings man to
resemble God and, thereby, to immortality.  This idea is
found as well in rabbinic thought:

R. Levi b. Hama said, “If an idolater resembles his
idol, as is written (Ps. 115), ‘Those who worship
them are like them…,’ how much more so will one
who worships the Holy One Blessed Be He resem-
ble Him.  And how do we know this to be so? It is
written (Jer. 17:7), ‘Blessed is the man who trusts in

English translation, vol. VIII, p. 43b.  In Colson’s view, Philo explicitly states that imitatio dei involves being righteous, holy, and
wise (De Fuga et Inventione); see also p. 63.  See, as well, S. H. Bergman, “Qiddush ha-shem” in Be-Mish`ol (Tel Aviv, 5736
[1975-76]), pp. 182 et seq.  Bergman directs attention to the Zohar (Part I, 9b-10a) as exemplifying the idea that “the Holy One
Blessed Be He Himself commands man to be like Him in all respects.”  On close examination, however, that text, though it
forcefully presents the concept of imitatio dei, does not see it as a source of moral conduct; the concept is presented in the second
sense described above, not the first.  Bergman’s ideas in this article are particularly important overall, despite what I believe to be
the flimsiness of the connections with early rabbinic literature and kabbalistic sources drawn there.
39 Deut. Rabbah 1:12. And see id. 1:9, where R. Simon says in the name of R. Joshua b. Levi, “Anyone who trusts in the Holy
One Blessed Be He merits becoming like Him.”  Compare Yalqut Mekhiri (ed. Buber) 146a and Pesiqta Rabbah (ed. Friedman)
46b: “But in the future, they will exist and resemble the Holy One Blessed Be He; just as the Holy One Blessed Be He is fire that
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the Lord…’”39

Marmorstein has noted the interesting parallel to this
doctrine in the teachings of Philo, who uses the idea of
resembling God to ridicule idolaters.40 Examples of this
idea abound.  Prominent among them is the statement
of R. Elazar regarding the righteous person who attains
that status, which employs the motif of sanctity that
forms the basis for H. Y. Roth’s thesis: “In the future,
righteous people will be proclaimed ‘holy’ just as the
Holy One Blessed Be He is proclaimed ‘holy,’ as
Scripture says, ‘Those that remain in Zion and the rem-
nant in Jerusalem will be proclaimed holy’ (Isa. 4:3).41

Alongside these two senses of “resemblance” is a third,
which also approaches but is not identical to the doc-
trine of imitatio dei. Taken in this way, the term brings
us back to our starting point, the dispute between R.
Akiva and Ben Azai.  Prominent in Ben Azai’s comment
is an idea that underlies as well various statements by R.
Akiva and many other sages, that is, the emphasis on
man having been created in the image of God.  Seen in
this manner, resemblance to God is not a command-
ment but a fact; not a goal but a starting point for
human development.  Moral conduct has two sources.
As a subject, a person must direct his actions so his ways

are the ways of God.  But as an object, a person possess-
es rights, and these define areas and set boundaries for
his actions, inasmuch as he is created in the image of
God.  This idea appears in many variations; there is, for
example, a line of thought similar in principle, which
sees the image of God not in the individual but in col-
lective humanity.42 The common thread is their
emphasis on the value of man, the subject of human
activity.

Contrary to Martin Buber’s view, a living ethic is not to
be gauged by this array of values, insofar as it determines
“what is proper and what is not proper—here and
now.”43 I have elsewhere considered the fact that the
distinction discussed here parallels the one between
halakhah and case-specific ruling.  I do not wish to
dwell here on this aspect of the problem, but only to
point out that the tension between halakhah and ethics
does not flow from some extra-halakhic category but is
prominent within the halakhic realm itself.  This tension
finds its expression in concrete halakhic determinations.
The present inquiry involves principles that establish, in

consumes fire…so they will constitute fire that consumes fire.”
40 De Decalogo 39.
41 Bava Batra 75b.  The stress on sanctity is especially prominent in light of Resh Laqish’s reservations about comparing man and
God in this area. See above, n. 16.
42 Examples of this idea can easily be found in kabbalistic literature.  Radbaz explains the commandment to love one’s fellow as
follows: “When he loves his fellow in the terrestrial world, it is as if he loves his fatherly fellow, the Holy One Blessed Be He; and
the reason is that their forms allude to the same idea, as is written, ‘in the image of God He created him’—his head encompasses
three spiritual qualities, his arms are kindness and fearsomeness…. Given that, in loving his fellow he loves God as well, for his
fellow is God’s likeness….And you can understand on this basis the comment in Nedarim regarding whether one whose hand is
struck by a knife can in turn strike the hand that struck him, and the reason is that all Israel are a single corpus and their soul is
hewn from the divine unity; and of this it is said, ‘all Israel are responsible for one another’” (Metsudat David, 3b).  I have cited
this example because it intermingles the two motifs: the individual and the collective are both in the Heavenly likeness.
43 Martin Buber, “Dat u-musar,” in Penei Adam (Jerusalem, 5722 [1961-62]), p. 296.
44 In his Yad Ramah on Sanhedrin, R. Me’ir Ha-Levi Abulafia explains this paradoxically: “Love your fellow refers even to the
wicked among you [playing on re`a, fellow, and ra`, wicked].”  (See Shitah Mequbetset ad loc.; and the passage is cited by
Finkelstein in his introduction to Avot de-Rabbi Natan, p. 50, n.89.)  Shitah Mequbetset cites another interpretation based on the
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my view, the frameworks for halakhic morality.  The
transition from these principles to concrete norms is dif-
ficult and complicated in the halakhic system as in all
ethical systems.   Without going into the matter in
detail, let me allude to it through one classic, pointed
example:

R. Nahman said in the name of Rabbah bar Avuah,
“Scripture says, ‘Love your fellow as yourself,’ [that
is,] choose for him a decent death. (Ketubot 37b.)

On the surface, capital punishment epitomizes the fail-
ure of ethical principles.  Nevertheless, the principle of
“Love your fellow as yourself ” applies even in making a
halakhic determination of this sort.  There may be cir-
cumstances in which one is obligated to take steps that
are somehow morally compromised.  Even then, howev-
er, one remains bound by ethical principles that show
one the path in which to walk.44

idea that “once the verdict is carried out against the evildoer, he is considered righteous,” or “once he is punished, he is [again]
called your fellow.”  Abulafia’s innovation, of course, is to apply that principle even before the verdict is executed.
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I offer here a translation of sections of a very interesting
letter of Rabbi Jehiel Jacob Weinberg, which gives some
insight into his understanding of the limits of halakhic
development. Unfortunately, the top two lines of the let-
ter are unreadable, so we don't know to whom it is
addressed or in what year it was written. The letter was
occasioned by a controversy in Chicago over an article on
the halakhic process written by Rabbi Dr. Eliezer
Berkovits, one of Weinberg's most distinguished students.

The exact article is not identified, and from Weinberg's
letter it appears that it was published in a newspaper,
rather than a journal. Although we cannot identify the
exact article, it no doubt was an early presentation of
Berkovits' liberal understanding of the halakhic process,
later expounded upon in his work Not in Heaven: The
Nature and Function of Halakha (New York: Ktav, 1983).
This article created a great deal of controversy, focusing
on both Berkovits and the Hebrew Theological College,
where he had been a member of the faculty since 1958.

Because Berkovits was known as a leading disciple of
Weinberg, it was only natural that Weinberg's opinion
was also solicited. In reply to his correspondent, who was
in doubt as to whether he should sever his connection
with Hebrew Theological College on account of the arti-
cle, Weinberg stated: "I read the article that you sent me
and was greatly troubled. It is impossible to deny that this

article contains harmful ideas that cannot be accepted."
But Weinberg informed his correspondent that he had
been assured by Berkovits that this was an old article and
that in the meantime he had written against the non-
Orthodox philosophies and was committed to the fight
for traditional Judaism. In Weinberg's words, "I under-
stood from his letter that he is embarrassed by this article
and wants to forget it."

Weinberg informed his correspondent that he had also
raised the matter with Rabbis Oscar Fasman, Chaim
Fasman, Leo Jung, and Samson R. Weiss, all of whom
agreed that Berkovits was contributing greatly to
Orthodoxy. Rabbi Weiss particularly stressed Berkovits'
great yir'at shamayim. Weinberg himself added that
Berkovits was "a man of moral sincerity, a hater of
hypocrisy and lover of sages."

Weinberg's confidence in Berkovits' halakhic learning is
seen in Weinberg’s response to  Rabbi Jung’s request that
he come up with a halakhic solution for the agunah cri-
sis. Weinberg claimed that he was too old to begin
detailed investigations into this problem, and he recom-
mended that Berkovits be given the job. Weinberg later
wrote a letter of approbation for Berkovits's completed
work, Tenai be-Nisu’in u-ve-Get (Jerusalem, 1967).
Weinberg also included a lengthy responsum  by
Berkovits in Seridei Esh, his collection of responsa.1
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How then was Weinberg to explain Berkovits's uncon-
ventional approach to halakhah? We pick up the letter
here.

I do not believe that Dr. Berkovits' intention was to
uproot the Oral Law, God forbid, or to destroy the foun-
dation of halakhah, which is based on the Talmud and
decisors. However, he was grabbed by the spirit of the
screamers in Israel that there is a vital necessity to bring
the halakhah in line with the life of the State [of Israel]
and the new conditions of life in Israel and the Diaspora.
Therefore, if the rabbis follow the path of the early sages
who took into account the necessity of the times.2

The first who began the rebellion was Dr. Isaiah
Leibowitz, who published a series of articles and also a
book entitled "Ha-Mashber be-Dat ve-ha-Yahadut ha-
Datit."3 He argued that the halakhah has become frozen
and the rabbis have become rigid and do not take into
account the new conditions that have arisen in Israel. [He
further claims] that in opposition to them the tannaim,
amoraim and Babylonian geonim considered the social
conditions that naturally developed. They say that Dr.
Leibowitz is also God-fearing and punctilious in the per-
formance of mitsvot, and his son studies in Yeshivat Kol
Torah. He himself says that he does not identify with the
Reformers who wish to break down the separation
between Israel and the nations. On the contrary, he wish-
es to fulfill the Written and Oral Torah. Therefore, he
does not advocate Reform but rather a new spiritual-reli-
gious movement and a new attitude towards contempo-
rary questions. For example, the acceptance of women as

witnesses, since the "old" halakhah, as it were, insults
them and this causes them to rebel against the religion.
The same is true for halitsah, which modern women
intensely resent. They claim as follows: They force us to
speak falsely, "So shall it be done unto the man [that doth
not build up his brother's house (Deut. 25:9)]," and yet
it is forbidden to perform yibbum.4 The point is that
according to the Torah (Deut. 25: 5-10) if the levir refus-
es to marry his brother's wife, the woman is to go before
the leaders and declare that her brother refuses to do his
duty. After this the halitsah ceremony is performed and
she recites the declaration referred to in the letter.
However, contemporary Ashkenazim do not permit yib-
bum, so how can the woman make the declaration "So
shall  be done..." when the husband is not even permitted
to perform yibbum?

And what reason is there for removal of the shoe and spit-
ting? And many such questions....

A young woman from Israel recently wrote me that if the
rabbis do not abolish halitsah by means of conditional
marriage5 or in some other fashion, then the women will
abolish halitsah themselves. At the end of her letter she
wrote: "This wound called halitsah has already filled up
with pus and is ready to burst by itself, and this type of
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2 This last sentence is not complete.
3 This is only a chapter of his book, Torah u-mitsvot bi-zeman ha-zeh (Tel Aviv, 1954), pp. 101-134. The actual title of the chapter
is "Mashber ha-dat ba-medinah."
4 The point is that according to the Torah (Deut. 25: 5-10) if the levir refuses to marry his brother's wife, the woman is to go before
the leaders and declare that her brother refuses to do his duty. After this the halitsah ceremony is performed and she recites the dec-
laration referred to in the letter. However, contemporary Ashkenazim do not permit yibbum, so how can the woman make the dec-
laration "So shall  be done . . ." when the husband is not even permitted to perform yibbum?
5 Various types of conditional marriages to prevent yibbum or halitsah are indeed attested to by earlier authorities. See R. Isaac
Lampronte (1679-1756), Pahad Yitzhaq (Jerusalem, 1962) vol. 1, col. 417, (s. v. ah); Isaac Klein, Responsa and Halakhic Studies (no

Dr. Berkovits was grabbed by the spirit of the
screamers in Israel that there is a vital necessity to
bring the halakhah in line with the life of the
State. 
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bursting certainly won't be to the liking of the leaders of
traditional Judaism." Unfortunately, those rabbis who are
faithful to Torah have not responded to the serious argu-
ments of Dr. Leibowitz in an intelligent and convincing
manner. On the contrary, there are young rabbis who
agree with him in the depths of their hearts but are afraid
to publicize their thoughts....

In truth, there are matters concerning which it is possible
and necessary to reform [she-efshar ve-she-tsarikh le-
taqqenem]. One example is non-Jewish milk in countries
where the government supervises its purity and cleanli-
ness. The Hazon Ish in his book showed reasons to permit
it,6 but there were zealous rabbis who protested this.
[Another example is] shaving with an electric razor on hol
ha-moed. Rabbenu Tam7 and the Noda bi-Yehudah [R.
Ezekiel Landau]8 permitted [shaving], and the Hatam
Sofer [R. Moses Sofer] absolutely forbade it.9 She’elot u-
Teshuvot Hatam Sofer, Orah Hayyim, no. 154.

But certainly there is a necessity [hekhreh] to permit
something which so many people already avail themselves

of, and which from the standpoint of halakhah and clear
logic needs to be permitted since it is the way of this gen-
eration to shave every day and there is no longer the fear
"lest he enter the festival with a neglected appearance"10

I am now involved in a question that a rabbi has asked
me, concerning a woman who ran away from her hus-
band after it became known that he had  apostasized
before the marriage.11

He does not want to give her a get under any circum-
stances. This is a young woman, and if she heeds the pro-
hibition of the rabbis she will remain an agunah all her
life. The Noda bi-Yehudah absolutely forbids releasing her
without a get, but I think that there are reasons to be
lenient due to there being an error in the creation of the
marriage. The Noda bi-Yehudah says that we are afraid
that perhaps the man repented at the time of the marriage
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place, 1975), ch. 2. See also Kitvei ha-Gaon Rabbi Jehiel Jacob Weinberg, ed. Shapiro (Scranton, 1998), p. 48: "From the standpoint
of halakhah, one can permit a condition [i. e., a conditional marriage] if there are specific conditions and in limited cases, such as
apostasy, insanity of the husband, or yibbum and halitsah."
6 Hazon Ish, Yoreh De`ah, 41:3. Cf. R. Moshe Sternbuch, Teshuvot ve-Hanhagot, vol. 1, no. 441: "I heard from the gaon Rabbi Israel
Weltz that he asked the Hazon Ish, and he replied that his words are not to be implemented in practice except for little children or
a woman in the first thirty days after childbirth." See also R. Mordechai Jacob Breisch, Helkat Ya`aqov (1992 ed.), Yoreh De`ah, pp.
46-47. See, however, R. Jacob Israel Kanevsky, Karyana de-Igarta (Bnei Brak, 1989), vol. 2, p. 130, that "during the war" (pre-
sumably the Israeli war of Independence), when Jewish milk was unavailable, Hazon Ish also permitted weak yeshiva students to
drink non-Jewish milk.
7 See Tur, Orah Hayyim, no. 531.
8 Noda bi-Yehudah, Orah Hayyim, first series, no. 13.
9 She’elot u-Teshuvot Hatam Sofer, Orah Hayyim, no. 154.
10 See Mo`ed Qatan 14a. This is the reason given for prohibiting cutting one's hair during hol ha-moed, lest the haircut be deferred
to then and the individual enter the festival ungroomed. The implication is that those who shave every day, and thus groom them-
selves before the holiday, are also permitted to shave during hol ha-moed. See J. David Bleich, Contemporary Halakhic Problems (New
York, 1977), vol. 1, pp. 48-53. With regard to Weinberg's larger point, cf. Kitvei ha-Gaon Rabbi Jehiel Jacob Weinberg, p. 60: "Where
there is a dispute among rishonim, the rabbis must decide against that view which is far from people's understanding and which will
cause disrespect and derision to be directed against the holy Torah." 
11 See Seridei Esh, vol. 3, pp. 95, 115 and Weinberg's article in No`am 5 (1962), pp. 9-17 (these pages are not included in Seridei
Esh). See also Otsar ha-Poseqim, vol. 13, pp. 231-235.
12 See Seridei Esh, vol. 3, pp. 113-114.

In truth, there are matters concerning which it is
possible and necessary to reform.
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(see Noda bi-Yehudah second series, Even ha-Ezer, no. 80).
However, everyone knows that no Jewish girl will marry
someone who apostasized even if he later repented in his
heart and even if he exchanged his new religion for
Judaism. Therefore, this marriage was created in error.
But who would dare oppose a decision by the gaon R.
Ezekiel Landau? However, if we had in our midst great
sages of the level of the rishonim, it is possible that they
would be lenient.

Another example: A man married a woman and it was
later learnt that he was completely impotent.12 The
Havvot Ya’ir [R. Ya’ir Hayyim Bachrach] permits [the
marriage to be annulled], but only in theory, not in prac-
tice.13 However, the gaon Be'er Yitzhaq [Rabbi Isaac
Elhanan Spektor] of Kovno absolutely forbids it.14 Can it
be said that there is no room for a heter?15 I have clear
proofs that the marriage can be annulled, but I am also
one of the fearful16 and will not under any circumstances
rule leniently against the opinion of the gaon R. Isaac
Elhanan [Spektor] of blessed memory, for I am worthless
compared to him. There are indeed many difficult prob-
lems which have not found a solution simply because we
do not have the strength to rule against the authorities
who have been accepted by the nation. I do not wish to
justify the views expressed by Dr. Berkovits in his article.
I only wanted to clarify the difficulties of the situation....

The question that is before us, that of educating rabbis
and leaders, is very serious. The old-fashioned rabbis are
full of Torah and fear of God but they have no influence
on the surrounding Gentile environment in which
American Jewry is immersed. Their work is centered pri-
marily in slaughterhouses, butchers, matsah factories,

kashrut supervision, and arranging gittin. I saw here rab-
bis from America and they told me that their souls are
torn and their hearts are split between the two approach-
es, that of Judaism in the traditional fashion and that of
[Judaism as part of ] public life. They have not yet found
the secret of their combination. The older rabbis do not
have the strength to bring near those removed [from
Torah] and to return the children to the Torah of the
fathers. 

It is true that recently there has been felt a strengthening
of the religion due to the influence of the yeshivot that
were uprooted from Europe and exiled to America, and
through the influence of the Hasidic rebbes. But I do not
believe that the way of thought has changed much.
Confidence in one's own strength, independence, the
desire for a pleasant and well-off life, the sense for practi-
cability and for proficiency in business are still to be
found, even among the Orthodox. In America they don't
fight against the religion and they don't belittle religious
leaders; with a polite nod of the head they simply offer a
pleasant "shalom."

Our brothers in America, who saw the distress of their
nation, the great destruction of our world, and the
wickedness of the supposedly enlightened nations, long
for exalted values that improve life and redeem the spirit
from feelings of despair and doubt. They seek spiritual
salvation and this cannot be found in the science that cre-
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13 Havvot Ya’ir, no. 221.
14 Be'er Yitzhaq, Even ha-Ezer, nos. 3-4, Ein Yitzhaq, Even ha-Ezer, no. 24. See also Otsar ha-Poseqim, vol. 13, pp. 330-339.
15 See Seridei Esh, vol. 3, p. 114: "We must not make the daughters of Israel agunot because of mere opinions (sevarot be-alma)
which have no basis in logic and are not reasonable." R. Moses Feinstein indeed concluded that a marriage entered into by an
impotent man can be voided without a get. See Iggerot Moshe, Even ha-Ezer I, no. 79, IV, no. 52. 16 I. e., one of those who fear
to make halakhic decisions.

There are indeed many difficult problems which
have not found a solution simply because we do not
have the strength to rule against the authorities. 
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ated the world-destroying atom bomb, nor in business
endeavors that can go under at any time. Even communi-
ty service, which indeed gives one honor and fame, does
not offer spiritual tranquility. With certainty, they seek to
be brought under the wings of the holy tradition that has
raised up among us great, holy, and pure men. In this
spiritual state there is a place for young rabbis, equipped
with knowledge of the world and society, to achieve
things. They are able to give the younger generation,

which studies in secular schools, both knowledge of
Judaism and feelings of esteem for it. They can open their
eyes to the light-filled gates of God's Torah. The old-fash-
ioned rabbis should not look with anger upon the young
rabbis who have been trained in the modern yeshivot.
They should join together and work as one for the holy
purpose of building the life of the nation from the inside,
and reinvigorating the life of Torah and faith throughout
Jewish communities.
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The Edah Journal is calling for essays on topics in Jewish
education. A defining characteristic of Edah is its interest
in integrating Judaism with contemporary theory and
practice. As such, we seek to develop a discourse on top-
ics in education that will enrich educators and lay people
by focusing on two significant areas of research: educa-
tional practice and educational theory.

Let us begin with the practical.  Ted Sizer’s Horace series
serves as an excellent point of departure. Formerly dean of
the Graduate School of Education at Harvard, Sizer is
now chairman of the Coalition of Essential Schools, one
of the largest educational reform movements in the
United States. The Coalition is grounded on nine basic
principles. Considering these principles from the perspec-
tive of the Jewish day school system provides a meaning-
ful basis for taking a fresh look at our own educational
practice. For example, one of the central tenets of
Coalition schools is “less is more”, i.e. successfully edu-
cating our students should not be assessed on the content
transmitted. Focusing on a smaller amount of content in
greater depth often allows for greater understanding and
stronger retention of what has been learned. The concept
has significant implications for an Orthodox curriculum.
Thinking carefully about such an issue should generate
fruitful thinking about Jewish education regardless of

whether that principle is in fact adopted. It provides fer-
tile ground for incisive discourse on Jewish educational
practice.

Another of the ‘Nine Principles’ states, “The diploma
should be awarded upon a successful final demonstration
of mastery for graduation – an ’Exhibition’…As the
diploma is awarded when earned, the school’s program
proceeds with no strict age grading and with no system of
“credits earned” by “time spent” in class.”1 Two crucial
points emanate from this principle. First, meaningful
learning should be demonstrated in real ways that reflect
the ability of students to use information in a sophisticat-
ed and intelligent manner. Exhibitions have been and are
being used successfully in many schools around the
United States. What possibilities does this present for
Judaic Studies programs? Taking education and the inte-
gration of ideas seriously demands that we respond
thoughtfully to the volumes that have been published on
exhibitions, portfolios and other modes of assessment.
Second, it suggests that we should stop thinking about
education in terms of Carnegie units and time spent over
the course of twelve years moving from class to class and
fulfilling requirements. We should be presenting clear
achievement standards – both personal and academic –
that reflect the mission of our particular school.
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Considering this issue demands significant energy and
exchange of ideas. Such discourse would enhance educa-
tional dialogue and impact on the practice in our schools.

Sizer’s fourth principle states,  “Teaching and learning
should be personalized to the maximum feasible extent.”2

This principle demands careful thinking about the vary-
ing abilities in a given class and structuring an education-
al program in a way that will allow the teacher and the
school to respond to the needs of each individual student.
For this to occur, at least two things must happen.
Teachers must be given time to think about their stu-
dents, plan individualized components to the education-
al program and have the time to meet with students in a
more personal setting than that provided by the large
classroom. Prior to that, educators ought to give careful
consideration to the goals of the education that is being
provided. What do we hope to achieve for our students
through their years in our school? What characteristics
would a graduate display? What skills should (s)he be in
a position to exhibit? How do the goals differ for students
with different abilities and strengths? Precisely because
these are not questions easily answered, they can generate
discussion and thoughtful exchange that will prove
rewarding. 

These are just three examples of issues that Jewish educa-
tors need to explore together in the area of educational
practice. There are others. The implications of Howard
Gardner’s theory of multiple intelligences are manifold.
Does our traditional educational system educate for ana-
lytic intelligence at the expense of moral, social, artistic
and emotional intelligence? What balance ought we to
strive for, and how do we achieve it in our schools?

Competition in schools has been explored by John
Nicholls3, Alfie Kohn4 and others; self-esteem by Carol
Dweck of Columbia University5; the moral life of schools
by Philip Jackson of the University of Chicago6.
Integrating the research and analysis on educational prac-
tice into a discussion of life in our own yeshivot will foster
a self-awareness that can only strengthen our ability to
achieve our educational goals. These issues could and
should be explored in regard to talmud Torah, the study of
Jewish texts and Jewish education.

The second area of inquiry is that of educational theory.
By way of example, the John Dewey Society, the
Philosophy of Education Society and the University of
Illinois jointly publish a journal entitled, Educational
Theory. This journal is “devoted to publishing scholarly
articles and studies in the foundations of education, and
in related disciplines outside the field of education, which
contribute to the advancement of educational theory”.
Articles bring together issues in continental philosophy,
sociology or cultural studies with topics in education.
This integration is both enriching and exciting. The Edah
Journal seeks to create a space to explore this integration
as it relates to Jewish education and Jewish texts.

A number of examples here are also suggestive. The study
of Hans Georg Gadamer’s Truth and Method stresses that
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2 Ibid.
3 Nicholls, John G., The Competitive Ethos and Democratic Education (Cambridge: Harvard University Press, 1989) 
4 Kohn, Alfie, The Schools Our Children Deserve:Moving Beyond Traditional Classrooms and “tougher” Standards (Boston:
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5 Dweck, Carol, Self-Theories (Philadelphia: The Taylor and Francis Group, 2000). 
6 Jackson, Philip W., Boostrom, Robert E. and Hansen, David T., The Moral Life of Schools (San Francisco: Jossey Bass, 1993).

Integrating the research and analysis on education-
al practice into a discussion of life in our own
yeshivot will foster a self-awareness that can only
strengthen our ability to achieve our educational
goals. 
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hermeneutics and interpretation are of great significance,
whether studying texts, art, ritual or tradition.
Understanding hermeneutics, education and the way
these disciplines inform each other is challenging and
thought provoking. For teachers of Jewish texts, creating
a discourse between talmud Torah, hermeneutics and edu-
cation can yield richness and thoughtfulness to educa-
tional theory and practice, and stimulate further dialogue.

Autonomy is a central value in modern society, and it
must be confronted seriously by Jewish educators. It is
clear that this topic raises significant issues for the way in
which we educate regarding mitzvot, observance and
commitment to God. Rav Soloveichik, Rav Dessler and
the Hazon Ish all wrestled with the issue in some meas-
ure.7 Yet autonomy is rarely discussed thoughtfully from
the perspective of educators and education, despite the
fact that the classroom is the front line where this issue
impacts most significantly. The ability to confront the
issue demands a comfort in the texts of Torah, the philos-
ophy of Kant and the real world of education. A central
purpose of this call for papers is to create a community of
educators and lay people who are engaged in this conver-
sation.

Expanding on the same theme, Hannah Arendt had
much to say about authority and its role in education. She
took a rather conservative stance on autonomy in the face

of a society increasingly committed to given children
“freedom” from authority and tradition. Her analysis
speaks directly to many of the issues that our teachers and
parents face, educating young men and women in mod-
ern/postmodern society. Here, too, the theory of scholars
opens doors to rich conversation about the world of
Jewish education. We encourage the integration of Jewish
thought and halakhah with philosophy, cultural studies
and other related fields in order to understand the impli-
cations of this discussion for Jewish educators and educa-
tion.

In sum, The Edah Journal is calling for papers in Jewish
education that integrate theory and research from con-
temporary educational discourse in terms of both class-
room strategies and practice, as well as the philosophy of
education and culture. Papers may concentrate on various
age groups, elementary, high school or adult education.
They should integrate the various areas of theory and
research into the world of Jewish education and success-
fully analyze the implications of such integration.

Surely the opportunity for this rich educational discourse
will help strengthen our community of educators and all
serious thinking Jews in modern society.    We request
that papers be submitted to journal@edah.org before
December 31, 2002 so they may be published in early
2003.   
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7 See also Rabbinic Authority and Personal Autonomy, edited by Moshe Z. Sokol (Northvale NJ: Jason Aronson 1992).




