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The Edah Journal  
A Forum of Modern Orthodox Discourse 
 
Statement of Purpose 
The Edah Journal is a forum for discussion of Orthodox Judaism’s engagement with 
modernity. It is Edah’s conviction that such discourse is vital to nurturing the 
spiritual and religious experiences of Modern Orthodox Jews. Committed to the 
norms of halakhah and Torah, The Edah Journal is dedicated to free inquiry and will 
be ever mindful that, “Truth is the seal of the Holy One, Blessed be He.” 
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Directions for Submissions 
The Edah Journal invites submissions of original scholarly and popular essays, as well 
as new English translations of Hebrew works. Popular essays should be between 
800-2000 words. The journal particularly welcomes halakhic, philosophic, and 
literary studies relating to qedushah in modern experience, the religious significance of 
the State of Israel, Jewish ethics, emerging Torah conceptions of and opportunities 
for women, Talmud Torah as an intellectual and spiritual discipline, pluralism, and 
Judaism’s relation to gentiles and contemporary culture. 
 
The Edah Journal will publish two online editions per year, and beginning February 
2005 will be available in a hard-copy edition. Opinions expressed in the articles are 
those of the authors only and do not necessarily represent the views of Edah or the 
Editorial Board. Edah retains copyrights to all material published in the journal. 
 
Submissions to The Edah Journal  should be sent online to journal@edah.org, or 
mailed in duplicate to Editor, The Edah Journal , c/o Edah, 18 Columbia Turnpike, 
Florham Park, NJ 07932. Submissions must include a one paragraph abstract and 
one line biography of the author. Paper submissions should be accompanied by a 
diskette with essay in RTF, TXT or MSWORD format. Notes should appear as 
footnotes. Communications should be directed to the above email address. 
 
Reader responses should be sent to the editor at journal@edah.org for possible 
electronic publication at the journal’s website. 
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Editor’s Introduction to the Tammuz 5765 Edition 
 
Eugene Korn 
 

The Edah Journal 5:1 
Edah, Inc. © 2005 
Tammuz 5765 

Welcome to the Tammuz 5765 edition of 
The Edah Journal. This edition contains a 
number of articles that represent an 
extension—either formal or informal—to 
discussions of important subjects raised by 
previous editions of the journal: the state 
of Modern Orthodoxy, religious education, 
resolution of the agunah problem, and the 
challenges of halakhah in modernity. The 
presence of these articles testifies to The 
Edah Journal’s ability to generate systematic 
and ongoing discourse around these vital 
issues.  

Sociologists Jack Ukeles and Samuel 
Heilman present us with quantitative and 
qualitative analyses of Modern Orthodoxy. 
In numerous ways, these papers reaffirm 
with greater detail the general conclusions 
of the sociological picture offered by 
Chaim I. Waxman that appeared in edition 
4:1, Iyar 5764. As Ukeles notes, 
“surprisingly little is (formally) known 
about Modern Orthodox Jews in the U.S.” 
and these studies constitute but a 
beginning. His quantitative study of New 
York Jews divides Orthodoxy between 
“Modern” and “Haredi,” the defining 
distinction being that Modern Orthodox 
Jews regard a college education as “very 
important.” Although identity is always 
fluid, other defining markers appear to
correlate well with this criterion. 
Interestingly, “Centrist Orthodox” seems 
to be a theoretical category only, since 
almost no Jews define themselves using 
this rubric.  

Based on the above criterion, a full 64% of 
New York Orthodox Jews are Modern 

Orthodox, and except for a narrow set of 
communities in Brooklyn, Modern 
Orthodox Jews are by far the vast majority 
of Orthodox Jews in every New York City 
community. However given the size and 
growth of haredi school enrollment, Haredi 
Orthodoxy will grow much faster than 
Modern Orthodoxy.   

Professor Samuel Heilman notes that 
American Modern Orthodox Jews have 
succeeded in making Orthodoxy flourish 
in many areas of American life. Orthodox 
is no longer “in the shadows” of American 
culture.  Yet Heilman also highlights the 
divide between Modern and Haredi 
Orthodoxies, and he sees Modern 
Orthodoxy beginning to retreat from its 
commitment to involvement in wider 
pluralist culture and moving in parochial 
directions. He details the causes for this 
trend, and calls for educated Modern 
Orthodox laypersons to assume religious 
and spiritual leadership in the community 
that can supplement formal rabbinic
authority.  Lastly, to revive this decline he 
believes that parents must reclaim a greater 
role in the Jewish education of their 
children, rather than ceding that role to 
yeshivot and rabbis. 

Prof. Robert E. Pollack analyzes how the 
science of eugenics became the devil’s 
handmaiden when it was taken over by 
political ideology and ultimately used to 
support racial theories and the German
Final Solution. The post World War II 
revelations of DNA and the human 
genome have enormous implications for 
human identity, racial theories and social
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social ethics.  Some Jews have also conceived of 
themselves as a unique race, biologically and 
ontologically distinct from gentile humanity. This 
conception seems particularly strong in traditional 
Jewish circles: Less than five years ago, Habad 
Rabbi Yitzchak Ginsberg of Israel stated publicly in 
the New York media that “Jews have different 
DNA than gentiles, and that Jewish life is infinitely 
more valuable than gentile life.”  Subsequently, a 
Lakewood talmudic authority published a book 
claiming that Jews were “in essence” good and 
gentiles were “essentially” evil. Nor is this 
phenomenon confined to haredi thinking: Last year a 
Rosh Yeshivah from a centrist Orthodox rabbinical 
seminary lectured in a NJ synagogue, stressing 
repeatedly that “Jews have different genes than 
gentiles.” Pollack maintains that recent genetic 
research proves conclusively that “there is nothing 
in the human genome that can diagnose a person as 
a Jew.” Such racial statements are dangerous 
ideological rhetoric, with no basis in empirical 
reality. 

Dr. Avinoam Rosenak of Jerusalem analyzes Rav 
Kook’s philosophy of education, indicating that R. 
Kook understood different students to have 
different spiritual and cognitive sensibilities. 
Pedagogically this means that no one curriculum of 
religious education is optimal for all students. 
Specifically, R. Kook sees a sharp dichotomy 
between halakhah, whose power is in its intellectual 
and analytic dimensions, and aggadah, which is 
flexible and dynamic. R. Kook also draws a sharp 
distinction between Babylonian talmudic thinking 
and Yerushalmi halakhic thought, each of which is 
characterized by different impulses and dynamics. 
The educational implications are clear: Proper 
Jewish education must be tailored to the individual 
soul of each student: some must be nourished by 
halakhah, others by aggadah; some by Babylonian 
Talmud, others by Torat Erets Yisrael. 

With the exception of R. Mendel Shapiro’s study on 
aliyot for women in the Sivan 5761 edition of the 
Edah Journal, no article has generated as much 
response as has R. Michael Broyde’s review of Tears 
of the Oppressed by Aviad Hacohen, featured in our 
last edition. Because of the critical importance of 
the plight of agunot and the need to focus continual 
attention on attempts to find a halakhic solution to 
the imbalance of power in Jewish divorce, we have 

published an extended discussion on the issues 
raised in the book and R. Broyde’s review. R. Prof. 
Daniel Sperber contributes an overview to the 
subject (written prior to R. Broyde’s critique), 
followed by detailed responses to R. Broyde by Dr. 
Hacohen, Dr. Susan Aranoff, R. Haim Toledano 
and Israeli attorney Susan Weiss. Rabbi Broyde 
offers responses to his critics. 

Despite the passion and vehemence expressed in 
these essays, there is substantive agreement in many 
areas. Perhaps the emotion stems more from the 
palpable sense among many scholars of halakhic 
divorce law that the present rabbinic establishment 
entrusted to execute gitten lack sufficient empathy 
with agunot and commitment to correct the 
embarrassing and painful injustices flowing so often 
from the way Jewish divorce is administered today. 

Prof. Alan Brill provides an extensive review essay 
of Leaves of Faith and the religious philosophy of R. 
Aharon Lichtenstein. Brill maintains that no one can 
understand contemporary Orthodoxy without 
understanding both the openness and limitations of 
R. Lichtenstein’s thought. Prof. Marc Shapiro 
reviews Jewish Obligation and the Modern World by 
David Zohar, a book devoted to analyzing how R. 
Hayyim Hirschenson grappled with modern values 
and halakhah. Hirschenson, a first-rate talmid hakham 
with a broad interest in contemporary politics and 
culture, believed in and practiced the synthesis of 
modernity and tradition long before the advent of 
the slogan, “Torah U’Madda.” The richness of his 
thought for Orthodoxy in modern culture has led to 
a renaissance of interest in his writing among 
scholars both in Israel and in America. Prof. Daniel 
Rynhold reviews R. Chaim Rapoport’s recent book 
on Orthodox law and policy regarding homosexuals. 
Inter alia, Rynhold points out the logical constraints 
to R. Rapoport’s quest for halakhic fidelity 
combined with compassion when dealing with this 
often painful human challenge. 

Once again, we invite you to join The Edah Journal 
community by sending your comments and 
responses to journal@edah.org. 

B’verakhah, 
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Modern Orthodox Jews in the New York 
Area: How Many are We, What are We Like 
and How are We Different? 
 

Jacob B. Ukeles 
 
 
Abstract: Using data from the recently completed New York Jewish Community Study, 

this article includes an estimate the number of Orthodox Jewish households and 

persons, and the number of “Modern Orthodox” and “Haredi” households and 

persons in New York City, Long Island and Westchester. It indicates that there are 

more Modern Orthodox than Haredi Jewish households.  The article analyzes the 

characteristics of three Orthodox groups: those who say that college is very important; 

those who say it is somewhat important and those who say it is not important. The 

analysis looks at differences between Orthodox and non-Orthodox households and 

among the three groups of Orthodox based on their answers to the question about the 

importance of college. There appear to be significant differences among the 

characteristics and behaviors of these three groups. The article concludes that “Haredi” 

schools are growing more rapidly than are Modern & Centrist Orthodox schools, and 

that the proportion of Modern Orthodox Jews among Orthodox Jews is likely to 

shrink dramatically in the future.   

 
Biography: Dr. Jacob B. Ukeles is the President of Ukeles Associates, Inc., a New 

York-based planning and management consulting firm with clients in the Jewish 

community, non-sectarian voluntary sector, and local government.  
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Modern Orthodox Jews in the New York Area: How Many 
are We, What are We Like and How are We Different?1
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Introduction 

The primary challenge to Modern Orthodoxy is in 
the realm of ideas.  But if we are going to make 
serious progress in strengthening Modern 
Orthodoxy, we need to be grounded in facts. In 
thinking about the future of Modern Orthodoxy, it 
is important to have basic information about 
Orthodox Jews today--their numbers, their 
characteristics, their behaviors and their values. 
Surprisingly little is known about Modern 
Orthodox Jews in the United States.  The purpose 
of this article is to begin the process of creating a 
profile of Modern Orthodox Jews today 
disentangling fact from anecdote, reality from 
fiction. In every sense, this is only a beginning. A 
great deal more data collection and research 
remains to be done. 

The primary focus of this paper is on Modern 
Orthodox Jews in the New York City area.  This 
choice of focus does not reflect a New York- 

 
 
centric view of the United States; it is, rather, 
because there is a recently completed excellent 
survey of New York’s Jewish population, which 
includes, by far, the largest statistically valid sample 
of Orthodox Jews of any community in the United 
States.  More specifically, the New York Study is 
the only major study, including the National Jewish 
Population Survey (NJPS), to include a question 
that could possibly be used to distinguish Modern 
Orthodox Jews from other Orthodox Jews. 
 
To some, the study of Modern Orthodoxy itself is 
divisive, creating an unnecessary sense of division 
within Orthodoxy. But the question is susceptible 
to analysis.  Are there patterns of difference within 
the ranks of Orthodox Jews on important 
behaviors and attitudes, and can these patterns be 
identified with differences in ideology or 
perspective? If not, then the identification of 

1 This article was originally presented as the keynote address to the EDAH conference on February 20, 2005. 
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subgroups within Orthodoxy, such as “Modern 
Orthodox” is not meaningful. I hope to 
demonstrate that there are clear differences among 
Orthodox Jews that do seem to line up with some 
plausible labels for subgroups within Orthodoxy, 
including “Modern Orthodox.”  

 

The Conceptual Framework 

Social and religious identity categories of people 
are, by definition, artificial constructs. Concepts 
such as “Jewish,” “Orthodox” and “Modern 
Orthodox” are subject to multiple definitions and 
interpretations. To the extent possible, Jewish 
population survey research relies on self-definition, 
which removes a certain amount of arbitrariness 
but affords no guarantee of clarity or certainty. 
Increasingly, identity is fluid and dynamic. In 
response to a question, “Do you consider yourself 
Jewish?” the simple answers  of “yes” or “no” are 
today accompanied by answers such as, “I was 
born Jewish, but no longer  consider myself 
Jewish,” “I am partially  Jewish” or “I am both 
Jewish and ________  (Buddhist or Catholic)” and 
even “I am not sure.”  Similarly, the term, 
“Orthodox” to some people may mean a set of 
beliefs, to others a set of practices, to others a 
description of how they were raised, and to still 
others, a description of the synagogue they do not 
attend. 

Most of the data in this article is drawn from the 
Jewish Community Study of New York, 2002, 
commissioned by UJA-Federation of New York 
and carried out by Ukeles Associates Inc.  This 
study, like virtually all of the Jewish community 
population studies in the United States, relies on 
self-definition for defining identity. 

Definitions2 

Jewish persons are adults (age 18+) who consider 
themselves Jewish or children being raised as 
JewsJewish households are households that include 
one or more Jewish adults, at least 18 years old.  

These Jewish households may also include non-
Jewish adults and/or children who are not being 
raised as Jews. 

Orthodox households are households with a 
respondent who considers himself or herself 
“Orthodox.”  These households are among those 
that have previously indicated that their religion is 
Judaism. 

The New York Jewish Community Study did not 
include an explicit definition of a Modern Orthodox 
household.  On the surface, it appears that the 
simplest way to identify Modern Orthodox Jews 
would have been to ask them to self –identify, 
which is parallel to how Orthodox Jews were 
identified.  

“At least four of the elements of Edah’s vision 
statement reflect the specific concerns that define 
Modern Orthodoxy.” 

Yet the obvious turned out to be not practical. In a 
community survey, every minute of questioning is 
precious, as people no longer have tolerance for 
long phone interviews and one is trying to cover 75 
topics in 22 minutes. Because this was a study of 
the entire Jewish community, there needed to be 
some parity among lines of questioning for 
different segments. A follow-up question for 
Orthodox households, accordingly, would require a 
comparable follow-up question for Reform or 
Conservative Jews – e.g. “Do you consider yourself 
classical reform or revisionist reform?” – using up 
even more time. Second, the sub-categories within 
each denomination are not as widely used or clear-
cut as the labels Conservative, Orthodox or 
Reform. So the follow up question ”Do you 
consider yourself, Modern, Haredi, Centrist or 
….?” is likely to engender hesitation, confusion 
and a conversation, all of which consume precious 
survey time.   

With the judgment that a direct question reflecting 
subcategories of Orthodox was not feasible, it was 
decided to include a surrogate or proxy question. 3 

2 For the definition of “Modern Orthodox,” see discussion below.
3 One might wonder why an indirect question aimed at probing sub-categories of orthodox was not was acceptable and a 
direct one was. Since the indirect question was part of a series of questions about values, “how important to you is …?” it was 
shorter and less obtrusive than a direct follow-up to the question about denomination.  
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This question was: 

“How important to you is giving children a 
college or university education?4 

• Very important 
• Somewhat important 
• Not very important 
• Not at all important”  

The question is predicated on the belief that those 
who would self-define as “Modern Orthodox” 
would answer “very important,” and that “Haredi” 
or right wing Orthodox Jews would answer “Not 
very important” or “Not at all important.”5  
 
What does it mean to be Modern Orthodox? The 
EDAH Vision Statement identifies nine values that 
are a reasonable reflection of Modern Orthodox 
values, some of which one can assume are shared 
by Orthodox Jews who would not self-identify as 
Modern Orthodox. Values such as “commitment 
to Torah through halakhah and its processes,” “a 
real connection to qedushah,” are clearly generally 
shared Orthodox values. But at least four of the 
elements of Edah’s vision statement reflect the 
specific concerns that define Modern Orthodoxy: 
the value of secular study; the religious significance 
of the State of Israel, an increased participation of 
women in Jewish religious life, and reaching out 
and interacting with Jews of all the movements and 
unaffiliated Jews. 

In a study of Orthodox Jews, as differentiated 
from a community study in which the internal 
dynamics of the Orthodox community is one of 
many topics, one would not rely on a single 
question to probe a dimension of being Modern 
Orthodox; in fact, one would not typically be 
satisfied with a single dimension.  Having data for 
variables that reflect these other dimensions of 
Modern Orthodoxy would have made a more 

complete analysis possible.6  But given that these 
are currently the best data available, one has to 
assess their usefulness, while being aware of their 
limitations. 

“The value of secular education is an explicit value 
of Modern Orthodoxy and not an explicit value of 
Haredi Orthodoxy.” 

It is possible that some respondents who answer 
“very important” to this question are responding 
to the economic benefit of a secular education and 
not its intrinsic value.  It is possible, that some 
who respond positively to the idea of college 
education for economic utility would not self-
identify as “Modern Orthodox” because they do 
not subscribe to other values associated with being 
Modern Orthodox.  But since the value of secular 
education is an explicit value of Modern 
Orthodoxy and not an explicit value of Haredi 
Orthodoxy, and the question was in a sequence 
that clearly involved value judgments, it is 
reasonable to assume that most respondents 
related to this question as a value judgment. It 
seems highly likely that most respondents who said 
that college was very important for children were 
responding because of a belief in the value of 
secular education.   

For the purposes of a first approximation, the 
college-importance variable seems to be quite 
useful, as will be seen from the ensuing analysis. 
 
 

The Issue of labels 

Are the two labels “Modern Orthodox” and 
“Haredi” meaningful categories of Orthodoxy in 
America? And are there some groups missing, 
specifically, “Centrist Orthodox?” There is no 
question that there are many possible ways to 

4 The use of the “importance of college” question as a proxy for Modern Orthodox was suggested by Professor Samuel 
Heilman, the pre-eminent expert on the sociology of the Orthodox community.   
5 It was not clear, at the outset, how to label those who answered “somewhat important” on the college importance question. 
See “Conclusions” for a discussion of this group. 
6 The survey did include a measure of the importance of the survival of the State of Israel, albeit not the religious significance 
of the State. The responses to this variable are highly correlated with the responses to the college importance variable. See 
discussion below.  
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differentiate among Orthodox Jews that could 
illuminate interesting differences and similarities, 
and any effort to narrow these differences to two 
or three categories will obscure some important 
subtleties. But given the limitations of the data set 
(a single proxy variable), it is not possible to 
explore some of the differences that we believe to 
exist .For example, there is anecdotal data 
suggesting that Hasidim and Mitnaggeddim (b’nei 
yeshiva) actually view college education quite 
differently: though no evidence suggests that either 
group particularly values a college education as 
such, the latter group appears to tolerate or accept 
a college education, while the former does not.  
 
The vast majority chose the simple label 
‘Orthodox’—six respondents self identified as 
Hasidic, four as Modern Orthodox, three as 
Haredi, and none as ‘Centrist’. 

The analysis would not differ substantially if one 
amended the label “Modern Orthodox”’ to read 
“Centrist and Modern Orthodox”. There are two 
reasons to not use the “Centrist” label.  First, the 
core values of Modern Orthodoxy are reasonably 
clearly articulated in the EDAH vision statement, 
but the core values of “Centrist” Orthodoxy are 
not at all clear. More importantly, there is no 
evidence that the label “Centrist Orthodoxy” has 
gained many adherents among Orthodox Jews.   In 
the New York Jewish Community Study 
respondents had the option of responding to a 
short list read to them or to provide their own self-
identification. Of the 894 Orthodox respondents, 
the vast majority chose the simple label, 
“Orthodox”—six respondents self identified as 
Hasidic, four as Modern Orthodox, three as Haredi, 
and none as “Centrist.” While this is hardly 
definitive, it is suggestive. 

 

 
 
 
 
 
 

 
The Jewish Population of the New York Area 

The New York area Jewish community is, by far, 
the largest in the United States. The next largest 
Jewish community in the USA is Los Angeles, with 
247,700 Jewish households (1997 Study). 
 
Exhibit 1:  Jewish households, Jewish persons, 
and People Living in Jewish Households in the 
Eight-County New York Area, 2002 

Jewish Households 643,000 

Jewish Persons 1,412,000 

People Living in Jewish 
Households (Including Non-Jews) 

1,667,000 

 

 

 

 

The Jewish Community Study of New York, 
2002 

• The Study was conducted in an eight 
county-area: 

o New York City: the Bronx, 
Brooklyn,  
Manhattan, Queens, and Staten 
Island 

o Nassau, Suffolk, and Westchester 
counties 

• The estimates in this presentation are 
projections based on the results of 4,533 
telephone interviews of which 894 were 
with Orthodox respondents. 

• The survey was a single-stage, stratified 
random sample.   

• Survey data responses based on 894 
respondents have a potential sampling error 
of  +/- .76% to  +/-3.9% 
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Orthodox Jews in the New York Area 

The New York area Orthodox community is, by 
far, the largest Orthodox community in the United 
States, with over 100,000 Orthodox households, 
and nearly 380,000 Jewish persons.7 The Los 
Angeles Orthodox community is tiny by 
comparison, with about 10,000 households.  New 
York is sui generis in size, as an Orthodox 
community.  

 

Exhibit 2: Orthodox Jewish households, Jewish 
persons, and People Living in Orthodox 
Jewish Households in the Eight-County New 
York Area, 2002 

 Number 

Orthodox Households 110,100 

Jewish Persons in Orthodox 
Households 

378,200 

People Living in Orthodox 
Households 

408,600 

 

Measured by number of persons, Orthodox 
Judaism is the largest Jewish denomination in the 
New York area; Reform is the next largest.   
 
 
 
 
 
 
 
 
 
 
 
 

Measured by number of households, however, the 
situation is quite different: there are fewer 
Orthodox households than there are Conservative 
or Reform households or households with no 
religion or denomination. 

Exhibit 3:  Number of Households and 
Number of Jewish Persons, by denomination, 
New York Area, 2002 

 Households Jewish 
Persons 

Orthodox 110,100 378,200 

Reform 168,400 345,400 

Conservative 149,900 317,900 

No Religion/ No 
Denomination 

146,300 262,200 

Reconstructionist 8,200 18,800 

Total* 582,800 1,322,500 

*Excludes 60,200 households and 89,500 Jewish 
persons, most of whom did not answer the 
denomination question.  

In this, and all subsequent tables, totals may not 
equal the sum of rows or columns because of 
rounding to the nearest hundred or nearest 
percentage. 

 

 

 

 

 
 

7 Some people may be surprised by the presence of non-Jewish persons in Orthodox households. First, the number is very 
small, only about 7%; second, since the definition is by self-reporting, some respondents who consider themselves Orthodox 
may not in fact live an Orthodox way of life; and, third, human beings and their situations are always more complex than any 
categories or definitions. For example, a new member to Orthodoxy (ba`al teshuvah) might still have responsibility for a non-
Jewish child from a previous marriage. 
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Increase in the Number of Orthodox Jews in 
the New York Area 

Religious affiliation in the New York Jewish 
community has shifted between 1991 and 2002. 

• More respondents self-identify as 
Orthodox (13% vs.19%).  

• Fewer identify with the Conservative 
movement (34% vs. 26%) or the Reform 
movement (36% vs. 29%). 

More do not identify with any religious 
movement (25% vs. 13%).  This increase is 
generated in large measure by the increased 
number of Jewish immigrants from the former 
Soviet Union, most of whom do not identify 
with a denomination. 

 

“Modern Orthodox” and “Haredi” Jews in the 
New York Area 

Using the “importance of college” as a surrogate 
measure, there appear to be more “Modern 
Orthodox” Jewish adults than “Haredi” Jewish 
adults in the New York area. Of the Orthodox 
households on which we have data (some 
respondents did not answer this question), 72%, or 
74,000 out of 102,000 households, representing 
64% of the people in Orthodox households (over 
220,000 people), say that a college or university 
education is very important.  

Measured by number of persons, Orthodox 
Judaism is the largest Jewish denomination in the 
New York area  

This is a surprisingly large number. Another 16% 
say that a college or university education is 
somewhat important, and 11% say that it is not 
very important or not important at all. 
 
 

 

Exhibit 4:  Number of Orthodox Households 
and Number of Jewish Persons in Orthodox 
Households, by the Importance of a College 
Education, New York Area, 2002 

 Orthodox 
HH 

Jewish 
Persons in 

Orthodox HH

College Very 
Important 

74,000 222,600 

College 
Somewhat 
Important 

16,600 68,100 

College Not 
Important 

11,700 59,700 

Total* 102,300 350,300 

*Excludes 7,800 Orthodox households, based on a 
projection of the respondents who did not answer 
the question about the importance of college. 
 
The most important support for the usefulness of 
the “college-importance” measure as a surrogate 
for “Modern Orthodox” and “Haredi” Jews, is the 
profound difference between those who answer 
that college is very important, somewhat 
important, and not important.  These differences 
are found in:  

• Geography 
• Age 
• Household Size 
• Income 
• Secular Education 
• Jewish Education 
• Synagogue Attendance 
• Jewish Cultural Activity 
• Contribution to UJA-Federation 
• Opinion Regarding Importance of the 

Survival of the State of Israel  
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Geography 

The geographic distribution of the Jewish 
population of the New York City area as a whole is 
unlike most of the other large communities in the 
rest of the country. In most parts of the United 
States, Jews tend to live in the suburbs; in the New 
York City area, 70% live within the City’s five 
boroughs. 

Orthodox Jews in the New York area are even 
more concentrated: 86% live in New York City and 
over half live in Brooklyn.   

Of those for whom college is not important 
(“Haredi Jews”), the overwhelming majority (89%) 
live in Brooklyn.  Of those for whom college is 
very important (“Modern Orthodox Jews”), only 
40% live in Brooklyn, and a higher percentage live 
in the rest of the City (43%); less than one in five 
“Modern Orthodox” Jewish households are in the 
suburbs.8 Those who say that college is somewhat 
important are somewhat more likely to live outside 
of Brooklyn than those for whom college is not 
important.  

Thus in every community in New York City, 
outside a relatively narrow set of communities in 
Brooklyn, “Modern Orthodox” Jews are the vast 
majority of Orthodox Jews by far. 

Exhibit 5:  County of Residence, Orthodox and 
Non-Orthodox Jewish Households, New York 
Area, 2002 

 Orthodox 
Jewish HH 

Non-
Orthodox 
Jewish HH 

Brooklyn 53% 21% 

Rest of NYC 33% 47% 

Suburbs 13% 32% 

Total 100% 100% 

Exhibit 6: County of Residence, by Importance 
of College, New York Area, 2002 

 College 
Very 

Important

College 
Somewhat 
Important 

College 
Not 

Important

Brooklyn 40% 79% 89% 

Rest of 
NYC 

43% 19% 7% 

Suburbs 17% 3% 4% 

Total 100% 100% 100% 

 

Age  

Orthodox Jewish adults in the New York area are 
more likely to be under 35, and less likely to be 
over 65 than non-Orthodox Jews. Among non-
Orthodox Jews, 18% are under 34, 33% are over 
65. 

“Modern Orthodox” Jews are younger than non-
Orthodox Jews, and are about as likely to be under 
35 as over 65 (29% vs. 28%). But those for whom 
college is very important are significantly older 
than those who believe it is somewhat important 
or not important. Nearly half of all respondents 
who said college is somewhat or not important are 
between 18 and 34. 

Exhibit 7: Age of Respondents, Orthodox Jews 
and Non-Orthodox Jews, New York Area, 2002 

 Orthodox 
Jews 

Non-
Orthodox 

Jews 

18-34 34% 18% 

35-64 43% 49% 

65 and over 23% 33% 

Total 100% 100% 

8 In Brooklyn, “Haredi Jews are much younger than Modern Orthodox Jews, and therefore there are many more school age 
children in “Haredi” schools than there are in “Modern Orthodox” or “Centrist” schools. 
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Exhibit 8:  Age of Respondents, by Importance 
of College, New York Area, 2002 

Age College 
Very 

Important 

College 
Somewhat 
Important 

College 
Not 

Important

18-32 29% 46% 47% 

35-64 44% 43% 39% 

65 and 
over 

28% 11% 14% 

Total 100% 100% 100% 

 

Household Size 

Orthodox Jewish households in the New York area 
are larger than non-Orthodox households. 
Orthodox Jews who believe that college is not 
important are more likely to live in households 
with five or more persons than those who believe 
college is very important.  

 
Exhibit 9:  Household Size, Orthodox Jews 
and Non-Orthodox Jews, New York Area, 2002 

Household 
Size 

Orthodox 
Jews 

Non-
Orthodox 

Jews 

1 & 2 Persons 44% 66% 

3 & 4 Persons 26% 29% 

5 or More 
Persons 

30% 5% 

Total 100% 100% 

 

 
 

Exhibit 10:  Household Size, by Importance of 
College, New York Area, 2002 

Household 
Size 

College 
Very 

Important

College 
Somewhat 
Important 

College 
Not 

Important

1 & 2 
Persons 

53% 28% 23% 

3 & 4 
Persons 

26% 35% 26% 

5 or More 
Persons 

22% 37% 52% 

Total 100% 100% 100% 

 

Income9 

Orthodox Jewish households are somewhat more 
likely to have lower incomes than non-Orthodox 
Jewish households in the New York area, but only 
slightly less likely to have higher-incomes—27% of 
the Orthodox households compared with 31% of 
the non-Orthodox households have incomes of 
over $100,000.  

The income distribution of “Modern Orthodox” 
Jews, is very similar to those of Non-Orthodox 
Jews—for both groups, 31% have incomes of over 
$100,000. 

There are much more dramatic differences among 
the incomes of different types of Orthodox Jews. 
Orthodox Jews who believe that college is not 
important are much more likely to live in lower-
income households than those who believe college 
is very important. And those who said that college 
is somewhat important are in-between. Some of 
the differences in income may be accounted for by 
differences in age—Haredi households are younger  
 
 
 

9 As in all Jewish community surveys, not everyone answers the income question. In the Jewish Community Study of New York: 
2002, 19% of the survey respondents refused to answer the income question. Of the 81% who did answer the question, it is 
likely that there are some who exaggerate their income and others who understate. 
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and therefore somewhat more likely to have lower 
incomes.  For those for whom college is not 
important, 77% report incomes under 50,000 
compared with 46% of those for whom college is 
very important.  

Exhibit 11:  Household Income, Orthodox 
Jews and Non-Orthodox Jews, New York Area, 
2002 

Annual 
Household 
Income 

Orthodox HH Non-
Orthodox HH

Under $50,000 52% 44% 

$50,000 to 
$100,000 

21% 25% 

Over $100,000 27% 31% 

Total 100% 100% 

 

Exhibit 12:  Household Income, by 
Importance of College, New York Area, 2002 

Annual 
Household 
Income 

College 
Very 

Important 

College 
Somewhat 
Important 

College 
Not 

Important

Under 
$50,000 

46% 61% 77% 

$50,000 to 
$100,000 

22% 22% 8% 

Over 
$100,000 

31% 17% 14% 

Total 100% 100% 100% 

 

Secular Education 

More Jewish respondents, Orthodox and non-
Orthodox, men and women, have a college or 
graduate degree than have only some college (short 

of a degree) or less education. Non-Orthodox men 
have the highest level of secular education—71% 
have a college or graduate degree).  They are 
followed by non-Orthodox women, followed in 
turn by Orthodox men and followed by Orthodox 
women who have the lowest level of secular 
education—only 42% have a college or graduate 
degree.   

There are significant differences among Orthodox 
Jews, depending on view of the importance of 
college and gender.  Within the Orthodox 
community, “Modern Orthodox” men have the 
highest level of secular education (63% have a 
college or graduate degree), followed by “Modern 
Orthodox” women and men for whom college is 
somewhat important (51%;52%) followed by 
women for whom college is somewhat important 
(35%) followed by “Haredi” men (31%) followed 
by “Haredi” women (7%).  Among “Haredi” men 
and women, the majority have a high school degree 
or less.  There are substantial numbers of men in 
the “Haredi” world who themselves have a college 
education but have now decided it is not very 
important. 

 

Exhibit 13:  Secular Education, Orthodox Jews 
and Non-Orthodox Jews, by Gender, New 
York Area, 2002 

Orthodox Non-Orthodox  

Men Women Men Women 

High 
School 
or less 

31% 39% 16% 22% 

Some 
College 

11% 19% 13% 15% 

College
/Grad 
Degree 

58% 42% 71% 63% 

Total 100% 100% 100% 100% 



  

The Edah Journal 5:1 / Tammuz 5765                                                                                                                                                                                                            Ukeles 11  

Exhibit 14: Secular Education, by Importance 
of College and by Gender, New York Area, 
2002 

 College Very 
Important 

College 
Somewhat 
Important 

College Not 
Important 

 Men Women Men Women Men Women

High 
School 
or less 

24% 30% 41% 43% 61% 76% 

Some 
College 

13% 19% 7% 22% 8% 19% 

Coll/ 
Grad 
Degree 

63% 51% 52% 35% 31% 5% 

Total 100% 100% 100% 100% 100% 100% 

 

Jewish Education 

Orthodox men and women have dramatically 
higher levels of Jewish education than non-
Orthodox men and women. Orthodox women are 
slightly less likely to have no Jewish education than 
Orthodox men, but are also slightly less likely to 
have gone to day school.  For the non-Orthodox 
the gender gap is much greater—non-Orthodox 
women are nearly twice as likely as non-Orthodox 
men to have had no Jewish education, and half as 
likely to have gone to day school.  
 
Orthodox Jews who believe that college is 
somewhat or not important have higher levels of 
Jewish education than those who believe that 
college is very important (for both men & women).  
While “Modern Orthodox” Jewish men are 
somewhat more likely to have gone to day school 
than “Modern Orthodox” women (60% vs. 50%), 
there is no significant difference associated with 
whether college is regarded as somewhat important 
or not important regarding the likelihood of day 
school attendance by Orthodox men or women.  
 
 

Exhibit 15:  Jewish Education, Orthodox Jews 
and Non-Orthodox Jews, by Gender, New 
York Area, 2002 

Orthodox Non-Orthodox  

Men Women Men Women

No 
Jewish 
Education

17% 14% 25% 26% 

Some 
Jewish 
Education

21% 28% 61% 47% 

Day 
School 
Education

62% 57% 14% 7% 

Total 100% 100% 100% 100% 

 

Exhibit 16: Jewish Education, by Importance 
of College and by Gender, New York Area, 
2002 

 College Very 
Important 

College 
Somewhat 
Important 

College Not 
Important 

 Men Women Men Women Men Women 

No Jewish 
Education 

16% 17% 10% 7% 27% 9% 

Some 
Jewish 
Education 

24% 33% 20% 14% 3% 16% 

Day 
School 
Education 

60% 50% 70% 79% 70% 75% 

Total 100% 100% 100% 100% 100% 100% 
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Synagogue Attendance 

Not surprisingly, Orthodox men and women are 
much more likely to attend synagogue frequently 
than non-Orthodox men and women. Orthodox 
men are most likely to attend more than once a 
week. Orthodox Women are most likely to attend 
once a week, although many attend infrequently or 
not at all.  Non-Orthodox men and women attend 
synagogue with similar infrequency.  
 
Within the Orthodox community, the differences 
among men with different views about the 
importance of a college education are relatively 
minor--the majority of all three groups attend 
synagogue more than once a week. All three 
groups have a small percentage that attends 
infrequently or not at all. These respondents are 
primarily older people--in some cases low 
participation is probably the result of infirmity or 
disability, in others, the respondent may be only 
nominally Orthodox.  Some “Modern Orthodox” 
men (17%) attend only once a week, while almost 
none of the other Orthodox men attend only once 
a week.  While comparable data for an earlier time 
period are not available,  it is highly likely that  ten 
or twenty years ago a much higher percentage of 
“Modern Orthodox” men would have reported 
synagogue attendance of only once a week.  
 
Among Orthodox women, “Modern Orthodox” 
women are more likely to attend once a week that 
the other two groups, and “Haredi” women are 
more likely to attend infrequently or not at all than 
the other two groups. It is likely that significant 
numbers of “Haredi” women are caring for young 
children. 

 

 

 

 

 

Exhibit 17:  Synagogue Attendance, Orthodox 
Jews and Non-Orthodox Jews, by Gender, 
New York Area, 2002 

Orthodox Non-Orthodox Synagogue 
Attendance

Men Women Men Women 

No At All/ 
Infrequent 

19% 32% 80% 80% 

Once to 
several 
times a 
month 

5% 18% 12% 13% 

Once a 
Week 

12% 41% 5% 6% 

Several 
times a 
week to 
daily 

64% 9% 3% 1% 

Total 100% 100% 100% 100% 

 

Exhibit 18: Synagogue Attendance, by 
Importance of College and by Gender, New 
York Area, 2002 

College Very 
Important 

College 
Somewhat 
Important 

College Not 
Important 

Synagogue 
Attendance 

Men Women Men Women Men Women 

Less than 
once a week 

25% 46% 16% 51% 25% 70% 

Once a 
week 

17% 45% <1% 37% <1% 24% 

Several 
times a 
week to 
daily 

58% 8% 84% 12% 75% 6% 

Total 100% 100% 100% 100% 100% 100% 
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Participation in Jewish Cultural Activity  

Orthodox Jews are somewhat more likely to have 
participated in Jewish cultural activities (e.g. 
attended a Jewish museum) in the last year or two 
than non-Orthodox Jews (71% vs. 60%) in New 
York.  

Among Orthodox Jews, about 75% of those for 
college is very important OR somewhat important 
participated in Jewish cultural activity in the past 
year or two compared with only 45% of Orthodox 
Jews for whom college is not important. 
 
 

Exhibit 19: Cultural Activity Participation, by 
Importance of College, New York Area, 2002 

 College 
Very 

Important 

College 
Somewhat 
Important 

College 
Not 

Important

Participated 
in Jewish 
cultural 
activity 

76% 73% 45% 

 

Contribution to New York UJA-Federation 

Almost all Jews in the New York area give to 
charity (88%) and three out of five give to a Jewish 
charity (58%).  

For many Jews in the New York area, UJA-
Federation is the central community fund.  About 
the same proportion of Orthodox Jews and of 
non-Orthodox Jews in New York report a 
contribution to UJA-Federation—31% of 
Orthodox and 29% of Non-Orthodox Jews.  

There are dramatic differences within the 
Orthodox community. Of those for whom college  
 

 

is not important, only 4% report a contribution to 
UJA Federation, while those for whom college is 
very important are even more likely to support the 
central campaign than those who are Non-
Orthodox—38% vs. 29%.  15% of those for 
whom college is somewhat important report a gift 
to New York UJA-Federation.   

 

Exhibit 20: Contribution to New York UJA-
Federation, by Importance of College, New 
York Area, 2002 

 College 
Very 

Important

College 
Somewhat 
Important 

College 
Not 

Important

Contributed 
to UJA 
Federation 

38% 15% 4% 

 

Importance of the Survival of Israel 

Over 94% of Orthodox and 91% of non-
Orthodox Jews in the New York area say that the 
survival of the State of Israel is very important to 
them.  

Within the Orthodox community, there is a 
significant difference between those for whom 
college is very important OR somewhat important, 
over 95% of whom believe that the survival of the 
State of Israel is very important, and those for 
whom college is not important, of whom only 64% 
say that the survival of the state of Israel is very 
important to them.  To underscore how low a 
percentage this really is, it is helpful to compare 
this percentage to households that are relatively 
disconnected from the Jewish community in the 
New York area. Even among intermarried 
households, 86% express the view that the survival 
of Israel is very important to them. 
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Exhibit 21: State of Israel, by Importance of 
College, New York Area, 2002 

 College 
Very 

Important 

College 
Somewhat 
Important 

College 
Not 

Important

Survival 
of the 
Sate of 
Israel is 
Very 
Important 

97% 95% 64% 

 
 
Although the primary focus of this article is on the 
New York area, some recently released national 
data provide some useful additional insights into 
the state of modern Orthodoxy.  

The Avi Chai Foundation recently released a study 
of day school enrollment in the United States.10  
Schools are classified into one of ten types—
Hasidic, Yeshiva, Centrist Orthodox, Modern 
Orthodox, community, Solomon Schechter,  
Reform, Immigrant/outreach, Chabad, and Special 
Education.  These ten types are re-grouped into 
five categories in Exhibit 22 below, and key 
findings summarized.11 

These data are broadly suggestive about population 
trends within the Orthodox community. In 2003-
2004, Hasidic schools and Yeshivas had much 
higher enrollments than Centrist and Modern 
Orthodox Schools-—102,800 vs.  47,500. And 
between 1998-1999 and 2003-2004, enrollment in 
these schools grew by 19%, while enrollment in 
Modern Orthodox and Centrist schools remained 
essentially the same.12 

Exhibit 22:  Enrollment in Jewish Day Schools, 
by type, United States, 1998-1999 & 2003-2004  

Type of 
School 

1998-
1999 

2003-
2004 

Change Percent 
Change 

Chassidic & 
Yeshiva 

86,700 102,800 +16,100 +19% 

Centrist & 
Modern 

47,500 47,200 -300 -1% 

Community, 
Schechter & 
Reform 

36,900 39,600 +2,700 +7% 

Chabad & 
Immigrnt/ 
Outrch 

12,600 13,400 +800 +6% 

Total 
(Includes 
Special Ed) 

184,333 205,035 +20,702 +11% 

 
Conclusion 

• Based on the available New York City area 
data, today, there appear to be a much larger 
number of modern Orthodox Jews than 
Haredi Jews in the United States.  Of the two 
groups, Modern Orthodox Jews have more 
income, more secular education, smaller 
households, stronger connections to the 
Jewish community at large, and a much 
higher level of support for the State of Israel.   

• Given the size and growth of Haredi day 
school enrollment, and the relative stability 
in modern and centrist Orthodox day school 
enrollment, it is  likely that there will be a 
much larger Haredi community in the United 
States in the future, with a Modern 
Orthodox community that is the same size or 
smaller. 

10 Marvin Schick, A Census of Jewish Day Schools in the United  States, 2003-2004 (Avi Chai Foundation, January, 2005)
11 Summarized from Table 3, p. 17, Schick, op. cit. The criteria for differentiating Modern Orthodox schools from Centrist 
Orthodox schools are relatively clear in the Avi Chai study. The former are co-ed, the latter are single-gender for most grades. 
But the criteria for distinguishing Yeshivas from “Centrist Orthodox” schools are not clear. See the discussion in Schick, pp. 
13-14. 
12 It should be noted that there is not a one-to-one correspondence between the children and their families and the schools 
they attend. Many children from Modern Orthodox/Centrist homes attend Yeshivas, and in some cases, Hasidic schools.  
And there are non-Orthodox children in Orthodox day schools, especially in smaller communities and in Modern Orthodox 
or Centrist schools. There are also some children from Orthodox families who do not attend day school, as noted the Avi Chi 
report, note 1, page 5.  



  

The Edah Journal 5:1 / Tammuz 5765                                                                                                                                                                                                            Ukeles 15  

Modern Orthodox Jews are not in a war with the 
Haredi community, but for those  who are 
committed to strengthening what we believe is 
authentic, Modern Orthodox Judaism, the next 
several years represent a window of opportunity to  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

marshal our resources and make our case to the 
American Jewish community.  For those of us who 
were surprised by how many adherents we appear 
to have, these findings should give us renewed 
energy to move forward. 
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American Orthodoxy: Where Are We, 
Who Are We, and Where Are We Going? 
 
Samuel C. Heilman 
 
 

n a little more than fifty years, American 
Orthodoxy has gone from being a “marginal 

phenomenon,” whose survival seemed to be in 
question and whose adherents tried to camouflage 
their presence and blend into the melting pot of 
this country, to a religious option comfortably at 
home, proudly visible, and firmly established in the 
salad bowl of a multi-cultural America. Once 
predominantly working-class or immigrant and 
located within the poorest neighborhoods of the 
inner cities, Orthodox Jews have by now become 
overwhelmingly native-born and relocated in large 
numbers to the suburbs.  

Indeed, even among the Hasidim, so many of 
whom made their way to the United States just 
before and after the Holocaust, a majority are now 
native born.1  Although overwhelmingly found in 
and around the cities of the Northeast, and 
particularly New York, Orthodox Jews have 
established significant presences in parts of the 
South, Midwest, and West. About nine in ten of 
them are married to Jews, and of the relative few 
who have intermarried, a quarter have spouses who 
converted to Judaism. In their family life they 
maintain a high degree of stability, with a divorce 
rate that, although rising, remains far lower than 
the rate of approximately 30% among other Jews 
and the even higher rate in much of the rest of 
America. Their birthrate remains somewhere 
between three to eight children per family. In other 
words, barring a far-reaching and rapid exodus 
from Orthodoxy (or of Orthodox Jews from 
America), there are concrete factors that will lead 

to its demographic growth that may offset 
generations of decline.2 

The Orthodox commonly live in areas of highest 
Jewish density. Even when they have moved to the 
periphery of the Jewish community, however, they 
have managed to do something that few other Jews 
have done: they have changed the communities 
into which they have moved rather becoming 
changed by them. Because Orthodox Jews cannot 
or will not acquiesce to a diminished level of 
Jewish life, no matter where they live, their entry 
into small Jewish communities has frequently 
promoted greater religious and ethnic participation 
in these places—this is most vividly demonstrated 
in the transformation of their suburbs to shtetls, as 
the late Egon Mayer put it, with a variety of 
Orthodox institutions concentrated in a small area. 
Simply put: American Orthodox Jews have been 
able to make areas of Jewish scarcity flourish.  

In the political domain, Orthodox Jews have risen 
to unprecedented levels of political power and 
influence in both local and national government, 
all without hiding their Jewish and religious 
commitments. The Democrats’ nomination in 2000 
of Joseph Lieberman, an openly observant member 
of an Orthodox synagogue, for Vice-President of 
the United States (and his serious bid for the 
Presidential nomination four years later) and the 
role that a kippah-clad, Jewishly observant Ari 
Weiss played as House Speaker Tip O’Neill’s chief 
legislative aide in the ninety-fifth through the 
ninety-ninth Congresses are among the most 

I 

1 The 2000 U.S. Census, for example, reports that in Kaser village, an all-Vizhnitz Hasidic enclave in suburban New York, 
almost 88% of the population is native born. In the Satmar Hasidic village of Kiryas Joel, the figure is an even higher 91%. 
2 Steven M. Cohen, Ethnic Stability, Religious Decline (New York: Florence G. Heller/JCCA Research Center, 1998). 
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dramatic examples of American national political 
involvement by individual Orthodox Jews. The 
ascension of the Orthodox Jewish Sheldon Silver 
to the high-ranking position of Speaker in the New 
York State Assembly, making him perhaps the 
most powerful Democrat in the State, is no less 
impressive.  

On the level of group involvement, the Orthodox 
know their way around a variety of political 
institutions and corridors of power, exerting 
political influence both within the Jewish 
community and in all levels of government where 
they have interests at stake. Lobbying in Congress 
by Orthodox groups, including such organizations 
as the National Council of Young Israel, the Union 
of Orthodox Jewish Congregations of America, the 
Lubavitcher Hasidim or the Agudath Israel is today 
routine.  At the local and state levels, this activity is 
even more pronounced, particularly in and around 
metropolitan New York, where Orthodox Jews 
constitute approximately a fifth of the Jewish 
population. Lubavitcher Hasidim have been in the 
oval office in every administration since Jimmy 
Carter’s.  Moreover, it is not surprising to see 
politicians courting the American Jewish vote 
having their pictures taken with some Hasidic 
rebbe or donning a kippah, as if Orthodoxy were 
emblematic of American Jewry. While the 
Orthodox in America are not as broadly engaged in 
the political life of the nation as they are in Israel, 
their engagement in the politics and government of 
the United States is quite remarkable when one 
considers that America is not a Jewish state or one 
where there is a Jewish majority but rather one in 
which the Jews constitute between 2% and 3% of 
the population and the Orthodox somewhere 
around 10% to 12% of that tiny fraction. 

The Orthodox have been successful in building 
institutions.  According to one survey, almost 40% 
of the synagogues in America are Orthodox, and in 
the New York metropolitan area that proportion 

rises to 57%.3  They have several national rabbinic 
organizations, nationwide synagogue associations, 
day school and yeshiva organizations representing 
a growing network of such institutions, lay and 
professional organizations, advocacy groups, youth 
associations, a plethora of kashrut certifying 
associations, groups built around coordinated 
Jewish study—the list seems endless. Moreover, 
the Orthodox increasingly have taken positions of 
leadership in many of the major Jewish 
organizations and serve as executives or in primary 
staff positions in such varied organizations as the 
Conference of Presidents of Major Jewish 
Organizations, the American Jewish Committee, 
the Memorial Foundation for Jewish Culture, the 
Association for Jewish Studies, and a number of 
large federations—to name just a few.  The 
Orthodox are at the hub of activity in Jewish 
organizations and federations, and their share of 
leadership positions is growing (in part of course 
because other Jews have abandoned these 
positions in favor of ones in the world outside the 
Jewish one). 

Throughout the final decades of the twentieth 
century, Orthodox Jews, although still the Jewish 
group with the lowest per capita average income 
and the highest Jewish expenses (a result of their 
greater involvement in Jewish life, including most 
prominently full time, private Jewish education for 
their children) have become wealthier and far 
better educated than during most of their past. 
More careful scrutiny and analysis reveal that those 
commonly referred to as haredim account for much 
of the lower income and higher Jewish costs (and 
as well most of the greater fertility) and tend to be 
less likely to have a college education.  

The Orthodox overwhelmingly provide their 
offspring with full time religious education in day 
schools and yeshivas, which they view as key to 
continuity.  In the last five years, these schools 
grew by about 12%, with about a quarter of those 
enrolled in schools under Hasidic auspices and 
about 6% in those identified as Modern Orthodox4  
What was once viewed as optional is now a sine qua 

3 James Schwartz, Jeffery Scheckner and Laurence Kotler-Berkowitz in the American Jewish Yearbook 2002, p. 136, report that 
of the 3727 synagogues in the United States in 2001, 40% are Orthodox. 
4 Marvin Schick, A Census of Day Schools in the United States 2003-2004 (New York: Avi Chai Foundation, 2005), pp. 1-2. 

American Orthodox Jews have been able to make 
areas of Jewish scarcity flourish. 
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non for those who would call themselves members 
of the movement.  Orthodox females have now 
universally joined the ranks of Jews who are given 
a solid Jewish education from the primary grades 
through high school age, and the last twenty years 
has seen an explosion of advanced Torah learning 
institutions and study circles that serve Orthodox 
women, many of whom now consider such study 
as an obligatory element of their lives. In some 
neighborhoods, yeshivas—especially those that 
cater to adult married males—are not only 
educating but also sustaining whole communities 
(made up of large families), often at enormous 
expense. 

Not altogether unrelated to these developments, 
the Orthodox today publish (and own) more 
sacred Jewish books (many in translation as well as 
the original) than ever before in their history. The 
Mesorah Foundation has just marked the 
completion of its Schottenstein Babylonian 
Talmud with its English translation and 
commentary. The private library of the average 
Orthodox Jew today probably rivals or even 
exceeds the books that were available in some of 
the renowned yeshivas of Europe.  Increasingly, 
even those Jews who do not pursue Torah learning 
as a vocation are reviewing these books, whether in 
the context of a national movement of Jewish 
study—the daf yomi being perhaps the best known 
—or in the plethora of study circles in synagogues, 
boardrooms, private homes and other places where 
Orthodox Jews gather.  The idea of every Jew— 
male and female alike—having a havruta (study 
partners) is an increasingly popular feature in the 
web of relationships that tie Orthodox Jews to one 
another. 

In popular culture, Orthodoxy no longer remains 
in the shadows.  On television, in the theatre, and 
movies Orthodox Jews figure in plots, and not 

always in the classic guise of immigrants, old Jews, 
or some other stereotype.  In newspapers and 
magazines, stories about Orthodox Jews are far 
from rare.   

Kosher food, the staple of the Orthodox diet, is no 
longer an unusual item on the American scene.   
Once a dietary mandate that served to circumscribe 
the Jews’ ability to move freely outside the tribal 
domains of their parochial universe, the 
restrictions of a kosher diet are now far less 
limiting than at any time in American Jewish 
history. Orthodox Jewish institutions, both non-
profit and those in it for the business, have made 
kosher food widely available.  The kosher food 
industry is booming.  Kosher food specialty firms 
now constitute a quickly growing $200-million 
industry.5 There are today over 41,000 kosher-
certified products in the U.S. retail food market, 
including everything from Oreo Cookies and 
M&M’s to fake bacon and gourmet foods and 
wines.6 By the last decade of the twentieth century 
over 180,000 cases of kosher wines were sold 
annually in the United States; five years later this 
number had more than doubled, to 365,000.7  
Strict standards of dietary law observance are taken 
increasingly for granted.  Indeed, even so-called 
“glatt kosher,” originally a more stringent and 
rarely invoked standard of kosher meat but today 
generally misused to refer to all manner of foods 
subject to greater supervisory costs, is now almost 
as widely available as any other kosher food 
standard. There is, moreover, no airline flight 
leaving from or destined for anywhere in North 
America on which one cannot order a kosher meal 
in lieu of the standard refreshment.8  

The emergence of a rich cultural life among 
Orthodox Jews is another aspect of a triumphalist 
contemporary American Jewish scene.  This is an 
Orthodoxy that has a contemporary literature in 
English, some of it in common with American 
literature of the day and some of it particularistic, 
religiously inspirational, and quite distinct.  It is an 
Orthodoxy that makes use of music and arts to 

The library of the Orthodox Jew today rivals or 
exceeds the books available in the renowned 
yeshivas of Europe. 

5 J.J. Goldberg, “America’s Vanishing Jews,” The Jerusalem Report 1992, November 5, 2005, p. 28. 
6 http://www.preparedfoods.com/archives/236.htm 
7 Diamond, And I Will Dwell in their Midst: Orthodox Jews in Surburbia (Chapel Hill, NC: University of North Carolina Press, 
2000), p. 121 and Howard G. Goldberg, “Slaves No More to Sweet Wine,” Jerusalem Report, April 20, 1995, pp. 56-57. 
8  Actually, the kosher traveler can choose in many cases between “kosher” and “glatt kosher” meals and snacks.
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further its way of life.  It has its own cultural 
heroes and even a growing array of distinctively 
Jewish leisure activities and venues, including fast 
food and fancy restaurants as well as indigenous 
“vacation villages” in which all the occupants are 
Orthodox. Even such relatively exotic trips as a 
luxury cruise to Alaska can be done under the 
auspices of a group calling itself “Kosherica 
Tours,” and excursions deep inside China, Japan, 
and other “exotic” destinations are available to and 
increasingly taken by the well-to-do Orthodox and 
other kosher-food-eating fellow travelers. 

In cyberspace, the Orthodox are well represented.  
In chat rooms and weblogs as well on the World 
Wide Web, the Orthodox are easily found. From 
sites that assist romance to those that help find 
apartments and those that provide religious 
instruction, locations of synagogues and 
communities, advice about the Messiah--there is 
almost no realm of Orthodox existence that is not 
represented on the Internet. 

 
All this has led to an infusion of confidence and 
assertiveness in American Orthodoxy, in contrast 
to the timidity that often characterized it in the 
past. And it has led to a conviction that the rest of 
American Jewry (whose numbers seem to be 
shrinking) is not going to be nearly as successful in 
maintaining itself.  Much of this constitutes the 
triumphalist “big picture” of American Orthodoxy. 

And yet, there is as well an on-going struggle for 
the heart of Orthodoxy in America; a battle, which 
has become more intense over the last twenty 
years, to define what sort of Orthodoxy will best 
ensure Jewish continuity.  The Modernists appear 
still to constitute a numerical majority in that 
struggle, but the religiously right wing seems to be 
gaining confidence in its power to represent the 
movement.  It has become clear that this 
traditionalist right wing, the so-called haredi 
element, has not disappeared as many predicted it 
would, but has instead been successful in building 

institutions, creating schools, enrolling students, 
training rabbis, and asserting its place in the 
Orthodox world. This Orthodoxy appreciates 
American freedom but wishes to remain separate 
and distinct from its culture and values. 

In contrast, the so-called “modern” or “centrist” 
Orthodox, who once tried to stand with one foot 
in the world of strict observance and loyal faith 
and the other in the world outside the Jewish—
viewing both as valuable and believing that this 
double engagement was the best way for 
Orthodoxy to thrive and survive into the future--
have begun to retreat from this culturally pluralist 
stance and move in sectarian or parochial 
directions.  A the same time, people who once 
called themselves “Orthodox,” because the 
synagogue they did not go to regularly was an 
Orthodox one, have stopped identifying 
themselves as such, in part because the ante for 
being called “Orthodox” has risen too high for 
them during the last few decades.  

With the disappearance of the nominally 
Orthodox, those who were once in the 
movement’s middle ground have found themselves 
defining its outer extreme, an uncomfortable 
position for them.  Simultaneously, these Jews 
faced an increasingly confident and visible right 
wing warning them that they were now too far on 
the margins and more likely to fall prey to the 
defilements of the outside world to which they 
were powerfully drawn.  In the past, the Modern 
Orthodox ignored these warnings and continued to 
embrace the pluralism of being at the intersection 
of multiple worlds, but now they increasingly 
became influenced by their haredi co-religionists 
and began retreating toward the right wing. Now, 
remaining modern and Orthodox required, as the 
Edah slogan puts it, “courage,” and fewer people 
who were ready to call themselves “Orthodox” 
retained that courage. As the Orthodox road 
turned to the right, walking in what was once the 
middle now seemed more a formula for getting 
knocked off the path, the halakhah, than a recipe 
for robust Jewish survival. 

This shrinking of (or perhaps from) the middle is 
not unique to American Orthodoxy.  It is a feature 

There is an on-going struggle for the heart of 
Orthodoxy in America. 
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of American life in general during the last twenty 
years, when this country has become polarized – 
with the right wing become ever more conservative 
and the left ever more liberal.  It is a feature of 
American Jewry, with the Conservative movement 
losing numbers (and institutions) and differences 
among non-Orthodox movements declining, post-
denominalization increasing, and Orthodoxy on 
the right become ever more assertive. 

There are essentially four factors that account for 
this trend: [1] the perceived decline of American 
culture, [2] the complete handover by the family of 
the responsibility for education to the day schools 
and yeshivas, [3] the decline of modernists in the 
ranks of the Orthodox rabbinate and Jewish 
educators, and [4] the emergence of study in Israeli 
yeshivas and women’s seminaries as an essential 
experience in Orthodox education and a tool of 
continuity.  Let me briefly elucidate these four 
factors. 

As long as American society and culture 
represented a positive model, the Modern 
Orthodox ideal of engagement with it could be 
safely endorsed.  In the late 1960’s, however, the 
sexual revolution and the emergence of the a 
radical counterculture aroused doubts among many 
conservative elements in the population— 
including many who called themselves “Orthodox 
Jews”—about the advantages of Western liberal 
culture, and the attractiveness of making it into 
America began to wear thin in some Orthodox 
circles. In recent years, increasing moral relativism 
and tolerance of non-traditional lifestyles, from 
unmarried heterosexuals living together to gays 
wanting to get married, have only increased these 
doubts about American culture and what it can 
contribute positively to Orthodox Jewish survival. 

At the same time, the American Orthodox were 
becoming more self-confident about their ability to 
maintain rigorous standards of conduct and 
religious behavior without calling into question 
their status as citizens. One could belong without 
blending in. As a result, there emerged a backlash 
not only against some of the cherished 
acculturative ideals of Modern Orthodoxy, but 
even against the very name. In a post-modern, 

multicultural America, one could be far more 
conservative. Now, the quest for modernity was 
increasingly viewed as a step down the slippery 
slope of compromise.   

When the 1990 National Jewish Population Survey 
and the resulting debate within American Jewry 
about continuity exposed the high rate of Jewish 
intermarriage and confirmed the continuing 
assimilation of American Jewry, demonstrating in 
particular that younger college graduates were 
among the most assimilated and prone to 
intermarriage, Modern Orthodox Jews became 
even more concerned about the cultural costs of 
modernity and the unintended consequences of 
getting a college degree, an accomplishment and 
experience that was once so central to their 
ideological stance.     

They began to look for more “Jewish insurance” 
that would allow for acculturation without 
assimilation. This led to the quest for an 
“inoculation” against the disease of assimilation 
and intermarriage.  To many, that inoculation was 
to be found in a more intensive and parochial 
Jewish education.  This led to the growth of day 
schools and yeshivas and to the Orthodox family 
handing over the Jewish education of their young 
to those schools. “The school will keep my 
children frum and guarantee the future; I will work 
to pay for it.” Moreover, once Orthodox parents, 
engaged in careers outside the Jewish world but 
committed to Jewish continuity, gave up a 
significant personal role in the education of their 
children, they became increasingly dependent upon 
the educators. These were teachers who had 
control of the children throughout the entire day, 
from the earliest primary grades and through the 
end of high school. Orthodox parents gave these 
teachers, into whose hands they deposited their 
children, the right to supersede them. 

Increasingly, however, the educators who staffed 
these schools and served as the instruments of 
Jewish learning and continuity were decidedly not 
Modern Orthodox Jews.  Why?  Because even 

Remaining modern and Orthodox required, as the 
Edah slogan puts it, “courage.” 
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though Modern Orthodox Jews were committed to 
full time, intensive Jewish education, their own 
worldview and education, marked by degrees from 
some of the best universities, did not lead them to 
become Jewish educators.  Jewish school heads 
often admitted that harder than finding students to 
fill their classrooms was the critical quest for 
teachers who would provide instruction in Judaica 
and who shared the Modern Orthodox ideological 
outlook. Those who had that outlook generally 
pursued careers in the world outside the Jewish 
one.  Accordingly, the Jewish educators to whom 
the modernists handed over their children were 
actually haredim for who lived both for and off 
Jewish education.  By one count, nearly two-thirds 
of today’s Judaica teachers in day schools come 
from the haredi world.  

In effect, these teachers were “agents-provocateurs” 
who inevitably undermined many of the Modern 
Orthodox acculturationist values. The modernists 
often assumed—wrongly—that they could offset 
the religious impact of the teachers’ haredi outlook 
by offering their own lives and wisdom as an 
alternative.  But of course most of them had no 
idea how to act as counter-educators—and the rest 
were just too busy and otherwise engaged. 
Moreover, when the teachers pushed their students 
toward the haredi right and away from modernist 
values, the parents allowed this, since they had no 
alternative teachers and as, Orthodox Jews, had 
elevated the teacher to a position of unassailable 
respect. Had they not themselves argued that these 
teachers were the guardians of the Jewish future?  
Many of  the rabbi/teachers believed this no less – 
that was one of the reasons they were willing to 
step out of their enclaves into the defiled domains 
of the day school (although, to be sure, some did 
so because they needed the money).   

Much the same happened in the rabbinate.  Few 
modernists chose to be rabbis, leaving the yeshivas 
who produced them to those on the haredi right.  
As a result, American Orthodox rabbis began 
expressing haredi values and worldviews—those 
they acquired in their education from haredi role 
models. These rabbis entered the pulpits and the 
classrooms, serving as the religious authorities to 

which all Orthodoxy deferred.  Increasingly, they 
shaped the character of their congregations and 
students in the image of the yeshiva.  As such, they 
worked to convince the laity to hew to yeshiva 
standards of behavior and belief, to avoid the 
pitfalls of modern America, and to provide their 
young with more powerful religious inoculation 
that required distance from all that was non-
Orthodox.  

This they believed they would find in Israeli 
yeshivas and seminaries.  The religiously anxious 
parents bought this argument. These institutions, 
however, were not simply educational.  They were 
ideological ivory towers, total institutions that took 
the young away from the family 24/7 for a year or 
more. The students came to regard their teachers 
as coaches in life, their fellow students as a 
substitute community and family.  The insiders 
became convinced that any other kind of 
Orthodox life was inferior and those who spent 
more than one year in them often engaged in 
casting out all those who did not share their values 
and lifestyle.   

In time, as products of this educational experience 
matured and returned to America, they inserted 
these yeshiva values and behaviors (which they saw 
as defining a higher standard of Orthodoxy) into 
their communities and institutions.  They were 
supported by an increasingly right-wing, young 
rabbinate, who especially idealized the world of the 
yeshiva that was ready to serve them.  

Where can Modern Orthodoxy go from here?  
Firstly, the conclusion that America is defiling and 
has little of positive value to offer Judaism is based 
on a mistaken understanding of what American 
culture stands for.  It ignores the benefits of 
tolerance and pluralism, the insights that one gains 
from a university liberal arts education, and the 
way in which life in more than one cultural 
universe can still enrich Judaism. Second, those 
who have given away the task of education to 
teachers and rabbis must recognize that they do so 

Religious and spiritual leadership need not be only 
the province of the rabbinate. 
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at their own peril.  Parents need to take a greater 
role in the Jewish and general education of their 
children.  Ve-shinnantam le-vanekha is still a Jewish 
mandate and perhaps the best advice the Torah 
gives us.  Only in this way can one generation’s 
worldview and experience be shared with the next.  
Moreover, while it is wonderful that the Modern 
Orthodox value Jewish education and its 
institutions and defer to the authority of the rabbis, 
it is a strategic error and a moral weakness for us 
to eschew both these fields as vocations.  We need 
to train more of our own rabbis and Jewish 
educators, bringing people who share our values 
and culture into the domains of the sacred.   
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Moreover, religious and spiritual leadership need 
not be only the province of the rabbinate.  Finally, 
our commitment to the Israel experience needs to 
be matched with a commitment to creating in 
Israel pluralist and tolerant institutions recognizing 
and committed to the idea of shiv`im panim la-Torah 
(the Torah lends itself to many modes of 
interpretation) and to the viewpoint that wisdom 
can be found beyond the precincts of the yeshiva.  
All this requires a wider angle of vision and a 
willingness to take personal responsibility for 
defining what Orthodox Judaism is and should be. 
This will not be easy, but no one ever said it would 
be. 
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The Price of Science without Moral Constraints:  
German and American Medicine before DNA and Today1 
 

Robert E. Pollack  
 
“Das Sein ist ewig; denn Gesetze 
Bewahren die lebend'gen Schätze, 
Aus welchen sich das All geschmückt.” 
(“Being is eternal; for there are laws to conserve the  
treasures of life, on which the Universe draws for its beauty.”) 
Goethe  
 
“Hell is truth seen too late.”  
William Sloane Coffin 

 
e cannot know which works of the first five 
years of this century will turn out to define 

our sense of ourselves as human beings.  There is 
no doubt in my mind which three works defined 
the nature of human individuality a century ago.  
Two were books published by already established 
experts in matters of the brain and mind: Sigmund 
Freud’s On the Interpretation of Dreams, and William 
James’s The Varieties of Religious Experience.  Both 
shed light on the innermost recesses of the mind 
and its least rational and logical components, 
bringing matters of individual conscious and 
unconscious thought into the world of data.   

The third was a paper in the December 13, 1904 
issue of the British medical journal Lancet, called 
“The incidence of alkaptonuria: a study in chemical 
individuality,” by one Archibald E Garrod, M.A., 
M.D.  Oxon., F.R.C.P:., lond.  Garrod’s paper 
brought together, in the service of medicine, the 
insights of the two major biologists of the mid-
nineteenth century: the Anglican minister’s son 
Charles Darwin, and the Czech monk Gregor 
Mendel.  

 Darwin’s Origin of Species gave us the notion that 
our species was neither created de novo nor would it 

last forever; rather, having emerged from wholly 
natural origins, it would one day die or be 
supplanted by other species in turn.  Further, 
Darwin was able to explain this through a process 
of natural selection that rejected all Platonic ideals, 
and depended only on inherited variation from one 
individual to the next.  Mendel’s work on the 
inheritance of color and form in the seeds, stems 
and flowers of sweet pea plants had provided a set 
of statistical rules for predicting the inheritance of 
the very differences that natural selection 
presumably built upon.  Neither Mendel nor 
Darwin had any good notion of how inheritance 
might work.  Guesses are never a good idea, and 
not surprisingly, Darwin’s guess—that the pressure 
to survive generates the variations that will 
survive—was quite wrong.  

Today we know with very high confidence that the 
genetic variation fueling natural selection arises at 
random by failures in the replication of the genetic 
molecule DNA.  Yet in the glow of his larger 
success at explaining so much about the living 
world, many other scientists built large intellectual 
edifices on Darwin’s faulty genetic foundations.  
The English scientist John Galton was perhaps the 
most widely appreciated of these; in 1864 he 

W 

1 I thank Ruth Cameron, Christine Tietz-Steiding, Alisa Frohman and Kathleen Kehoe for assistance with archival material. 
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coined the word eugenics, from the Greek for 
“well-born,” to describe the agenda of directed 
human breeding that would eliminate the “weak” 
and “undesirable” components of human inherited 
variation.2  

Enter Garrod in 1904.  Noticing the patterns of 
family inheritance of a chemical difference that 
caused a newborn infant’s diapers to turn black, 
Garrod was able to see that, unexpectedly, every 
aspect of a person’s individuality might be available 
for study as a chemical difference as well.  Further, 
he was able to show that one—and by extension 
many, if not all—of these chemical differences 
gave expression to simple genetic differences; that 
is, that Mendel’s laws applied to us as well as to 
peas. Despite the atomistic simplicity of Mendelian 
“yellow pea or green pea” inheritance, the 
statistical bent of Galton and the early eugenicists 
had already become fused with the widely-held 
alternative model of fluid inheritance by “dilution 
of ancestral blood.” The contradiction between the 
models of “fluid” and Mendelian inheritance did 
not inhibit patriots in several countries, who could 
and did argue that the new science of human 
genetics now gave them the tools for a rational 
plan to improve the genetic quality of a nation.  

In the first part of the last century, the eugenics 
movement brought together some of the best 
geneticists and physicians and worst tinplate 
chauvinists in the Western world. It was—and for 
some people still is—easy to endorse their initial 
agenda: civilized people have an obligation to 
minimize the number of defective versions of 
genes in their chromosomes and in those of their 
descendants, replacing them with good, better, and 
best versions.  

Some eugenicists, however, were impatient with 
simple testing and counseling. Would it not be 
easier to cultivate the best selections of human 
genes, they asked, if the wasteful, genetically risky 

business of having children were put under rational 
control, and easier still if the results of genetic 
analysis were fed into a state apparatus that would 
decide who could be born and who not?  

“Only twenty years before Hitler came to power, 
eugenics was a recognized, legitimate branch of 
genetics.” 

It is easy to see—standing on a mountain of ashes, 
watching world leaders shiver in the snow at the 
sixtieth anniversary of the liberation of the 
remnant of survivors of Auschwitz—where the 
scientists and doctors of Germany went off the 
deep end. But only twenty years before Hitler came 
to power, eugenics was a recognized, legitimate 
branch of genetics, and in Germany, the United 
States, and many Western countries it drew the 
attention of reasonable, educated people at the 
very highest strata of society.  Here, for instance, is 
United States President Woodrow Wilson, writing 
in his “History of the American People” of the 
shift in immigration to the United States at the 
turn of the twentieth century, just as the Eugenics 
movement was gaining force: 

Throughout the [nineteenth] century men 
of the sturdy stocks of the north of Europe 
had made up the main strain of foreign 
blood which was every year added to the 
vital working-force of this country or else 
men of the Latin-Gallic stocks of France 
and northern Italy, but now there came 
multitudes of men of the lower class and 
men of the meaner sort out of Hungary 
and Poland—men out of the ranks where 
there was neither skill nor any initiative of 
quick intelligence …3 

Andrew Carnegie, whose free libraries grace New 
York and many other cities, was a generous and 
enthusiastic supporter, as well, of the international 
eugenics movement. He founded the Carnegie 

2 For a recent short summary of Galton’s work, see Holt, J., “Measure for Measure,” 2005, The New Yorker, January 24 and 31, 
p. 84.  
3 Wilson, W., “History of the American People, (19XX), v. 5, p. 212.  Quoted in Garis, R. “Immigration Restriction,” (1927), 
Macmillan, New York, p. 216.  “Hungarians and Poles” nicely summarizes the ancestry of my grandparents and those of my 
wife, and indeed none of them were able to attend school in the United States, nor did our parents ever go beyond grade 
school. 
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Station for Experimental Evolution at Cold Spring 
Harbor, Long Island, at the turn of the century. 
Charles Davenport, the director of the Cold Spring 
Harbor laboratory in the 1920s, contributed heavily 
to Congress's decisions in that decade to restrict 
immigration to the United States on "national" 
grounds. His testimony before Congress, and that 
of others, was full of eugenic contentions couched 
in the most scientific tone; for example, 
alcoholism, poverty, and avarice were argued to be 
"genes" inherited by people born of Irish, Italian, 
and Jewish parents, respectively.4   

The inaccuracy, intellectual sloppiness, and 
prejudices of scientists like Davenport and like-
minded members of Congress converged in the 
Immigration Law of 1926, which codified the most 
crudely racist and biologically foolish distinctions 
since the Constitution's definition of a slave as 
60% of a human being.  By the 1940s, this 
eugenically correct law had blocked the escape to 
the United States of many people who 
subsequently died in actions carried out according 
to the more activist laws of the Third Reich.  

Germany was the country most hospitable to the 
eugenics movement in the 1920s and 1930s. As 
they thought of ways to accomplish the "weeding 
and seeding" of human genes, German eugenicists 
were first assisted, then taken over, by a political 
movement, a government, and a leader all driven 
by the crudest and most naive notions of national 
and racial purity. In that time and place it was only 
a short walk for many physicians, and for some 
professors of psychiatry, anthropology, zoology, 
and genetics, to go from theories of eugenics to the 
practice of mass murder.5  

Their downward spiral can be reconstructed from 
their writings and from the grim record they left 
behind in other ways. It began with an appreciation 
of Garrod’s discovery that certain inherited 
differences among people—recessive ones—
reappear unexpectedly after generations of silence.  

It went from there through ambiguous clinical 
observations that certain mental diseases and 
physical deformities might be inherited in this way, 
to acquiescence in the nonsensical notion that 
some versions of some genes reflected national 
boundaries and religious distinctions.  From there 
it went to the endorsement of the even more 
bizarre notion that within a country, a measurable 
set of versions of genes marked the national 
"type," so that persons whose appearances, 
behaviors, cultures or religions revealed their lack 
of these versions of their genes, could never be 
brought into the national fold by naturalization, 
nor by conversion. 

“German eugenicists were first assisted, then taken 
over, by a political movement, a government.” 

From there it became simply a matter of new law, 
that a life without proper national genes was 
simply not worth living, and from there it was only 
obedience to the law that led to participation in the 
banning of marriage, then the sterilization, and 
then the murder, of hundreds of thousands of 
people in Germany presumed—on the basis of 
such markers as the desires of their heart or a 
history of epileptic episodes—to lack these 
versions of genes in their chromosomes. In the 
years between Hitler's rise to power and the 
beginning of World War II, hundreds of thousands 
of Germans hospitalized with various genetic and 
mental ailments, others afflicted with alcoholism 
and the like, and still others with no particular 
problem but who were attracted to people of the 
same sex, were sterilized without their knowledge 
or acquiescence but with the agreement of their 
doctors. 

The first wave of American eugenics was bad 
science, and it caused a lot of suffering before it 
ran its course, but at least it was stopped short of 
completely overriding the American notion that 
acquiring citizenship was a matter of laws and not 

4 For more information, see Kevles, D., “In the name of Eugenics: genetics and the uses of human heredity,” 1985, Knopf, 
New York. 
5 For more information, see two books on the subject from widely different perspectives: Weinreich, M., Hitler’s Professors, 
second edition 1999. Yale University Press, New Haven, originally published in Yiddish in “YIVO Bleter,” 1946; and Proctor, 
R., Racial Hygiene: Medicine Under the Nazis, 1988, Harvard University Press, Cambridge. 
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genes.  The European eugenics movements of that 
period were not inhibited by such laws; in many 
countries eugenicists were given strength and legal 
standing by laws that inextricably linked full 
citizenship to notions of race and "blood." This 
coincidence of political and eugenic agendas 
helped eugenics in Germany to go off the tracks, 
derailed by an explosive combination of two 
mistakes.  

The first was the belief that an ideal human type 
exists. As a piece of science this makes little sense, 
flying as it does in the face of the first tenet of 
natural selection, that the survival of a species over 
the long term will depend above all on the 
existence of a maximum of variation from 
individual to individual. However, the notion took 
hold, and from it came the German eugenicists' 
notion of Ballastexistenzen, or "lives not worth 
living." With the invasion of Poland in 1939, 
sterilization was succeeded by wartime euthanasia. 
Many Germans died in hospitals and nursing 
homes by gas and lethal injection.  When they were 
done, the killing squads were vetted to new jobs in 
the concentration camps of the East.  

“Political agendas helped eugenics in Germany to 
go off the tracks.” 

The second mistake arose from the notion that 
versions of genes would identify an individual 
whose appearance approached a national ideal. In 
order for a program of controlled reproduction to 
be effective, ideal human types had to breed true. 
Appearances are more certain to breed true when 
they require the inheritance of two copies of the 
same version of a gene, one from each parent. 
These are the so-called recessive versions, because 
inheriting only one copy does not produce the 
desired appearance; rather, it recedes in the 
presence of another version of the gene that 
generates a different appearance.  The versions of 
genes that show their effect when only one copy is 
inherited from one parent—dominant versions—
cannot produce the surprise-free stability of 
behavior and appearance needed for a breeding 
agenda.  

When German eugenicists planned to breed for 
versions of genes producing appearances of tall 
height, blue eyes, straight blond hair, small ears, 
and a small nose, they chose appearances requiring 
recessive versions of many relevant genes from 
each parent. Each ideal appearance could, at any 
generation in the future, be overwhelmed by the 
inheritance of a single unwanted but dominant 
version of a gene.  These might well come from 
short, dark-eyed, curly-haired, large-eared, long-
nosed people, who might well have been around 
for a thousand years or more, ignoring or even 
enjoying their differences from these presumptive 
Ideal appearances. That was enough to ignite the 
interest of Hitler—and anyone else in power as 
short and dark as Goebbels was—who had notions 
of ethnically cleansing Germany of such people in 
order to build a "master race" of tall, blond, blue-
eyed people. 

Under Hitler the next step—marshaling the efforts 
of a nation behind a program of human breeding 
for recessive appearances—needed only one piece 
of scientifically meaningless, emotionally charged 
nonsense to throw the whole enterprise into 
malignant focus. This was the notion that in 
addition to all appearances, every Jewish potential 
parent was inevitably the bearer of an undesirable, 
alien, dominant version of a gene that would crush 
the ones Germany needed, the crazy idea that 
Jewishness was a single version of a single gene. 
However inarticulately stated by Hitler's 
propagandists, and however confused it was by 
residual notions of “blood inheritance,” this was 
the academically certified eugenic argument for the 
destruction by bullet, gas, and fire of German and 
then European Jewry, of Germans and others who 
had one Jewish grandparent, and especially of 
about a million Jewish children, some of whom, 
had they lived, would be exactly my own age today. 
(Figure 2).6 

And what of today?  The pathological application 
of eugenics in the Third Reich did not vaccinate us 
against other, similarly pathological, applications of 
biology to human affairs. Consider racism, the 
common use of skin color as a marker of 

6 Id., figure 29, facing page 163. 
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complicated, partly inherited, partly culturally 
modulated aspects of human individuality, in 
particular the vastly complex and uniquely human 
traits of character and intelligence. This habit lives 
on even though there can be no impersonal, 
molecular shortcut to discovering a person's 
abilities.  

Indeed, many medical conditions—and most traits 
we dislike or qualities we admire—are not the 
products of single versions of single genes, 
recessive or otherwise. To the extent that they are 
inherited at all, they are the consequence of the 
expression of large and unidentified assemblages of 
genes as well as of a lifetime of unpredictable 
interactions with other people. Even today, we can 
hear someone use the simple but scientifically 
ungrounded phrase “The gene for” a disease, to 
describe a damaged gene whose normal function is 
wholly interdependent with the normal functions 
of the rest of the entire genome, and whose 
expression depends on the person’s entire life 
experience.  A mutation associated with a disease 
would be “the gene for the disease” only if all the 
genes of the body, including the one in question, 
were not mutually responsible for the good health 
of a person.  The false phrase “the gene for …” is 
the ghost of eugenics, still haunting us all each time 
we hear it, or use it. 

Less than a decade after the ashes of the Second 
World War had cooled, James Watson and Francis 
Crick were making tin and paper models of DNA 
and revealing the structure of the chemical 
differences—first imagined in Garrod’s paper—
that governed the inheritance of human 
individuality.  In the half-century since, we have 
come to understand that DNA is a chemical text 
that instructs our bodies in all their operations 
while copying itself so faithfully that these 
instructions can be passed from generation to 
generation, enabling life to persist on our planet. 
These discoveries have revolutionized biology, and 
the study of genetics is now so complex and 
ambitious that it has spilled beyond the boundaries 
of science: human chromosomes, and the 
information carried by their DNA, will increasingly 

guide and perhaps even direct our politics as well 
as our research in the next century.  

“Some of the deepest assumptions of a free society 
have once again been called into question by the 
work of biologists.” 

Meanwhile, some of the deepest assumptions of a 
free society—each of us is an individual; each of us 
has a private life; we are all equal under the law—
have once again been called into question by the 
work of biologists. The worst risk posed by 
investigations into the workings of the human 
genome comes today from the explosive mix of 
nineteenth-century notions of eternal progress 
through science with twentieth-century notions of 
eugenics, because neither has been thoroughly 
expunged from our new and extraordinary power 
to change inheritance through the reordering of 
DNA.  

We can expect the genetic component of human 
individuality to become larger as we learn how to 
track numbers of genes at once. Perhaps a 
thousand different human diseases have already 
been linked to specific versions of human genes, 
and there is every reason to suspect that mutations 
in many of the other thirty thousand or so human 
genes will also be associated with human disease in 
time. The temptation to apply basic research on 
the human genome first to medicine, then to social 
policy, and then to traditionally private choices is 
sure to grow with time as well.  

Neither great fame nor a track record of profound 
scientific insight is proof against this temptation. 
Consider this report of Sir Francis Crick's 1968 
Godlee Lecture, taken from a news article in 
Nature, the same journal that fifteen years earlier 
had published his and James Watson's discovery of 
DNA's structure and function: 

“If new biological advances demand a 
continuous readjustment of ethical ideas, 
how are people to be persuaded to adapt to 
the situation? Clearly by education, and Dr 
Crick did not think it right that religious  
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instruction should be given to young 
children. Instead they should be taught the 
modern scientific view of man's place in 
the universe, in the world and in society, 
and the nature of scientific truth. Not only 
traditional religious views must be re-
examined, but also what might be called 
liberal views about society. It is obvious 
that not all men are born equal and it is by 
no means clear that all races are equally 
gifted. ... So important it is to understand 
the genetics of human endowment that 
parents should perhaps be permitted, Dr 
Crick said, to dedicate one of a pair of 
identical twins to society so that the two 
twins could be brought up in different 
environments and compared.”7 

“Do ‘new biological advances demand a 
continuous readjustment of ethical ideas’?” 

But do "new biological advances demand a 
continuous readjustment of ethical ideas"? The 
human genome is a text, but not a sacred one. 
Even words held sacred by millions of people turn 
out to have many equally valid versions when 
examined closely; how much less likely is it that 
there will ever be a single, canonical human 
genome whose precise DNA sequences we might 
hold up as perfect, sacred, or even special? Yet that 
assumption underlies a significant portion of 
current biomedical research and development. 
Each newly isolated and sequenced human gene 
invites the speculation that we have been brought 
closer to understanding what the ultimate, 
supremely "gifted" genome would be. Every time 
science gives us a new chance to dream this way, 
we are all obliged—as bearers of different but 
equally valid versions of the human genome—to 
recognize the temptation, and to forswear it. 
Leaving the boundary between public and personal 
access to our genomes to the experts—biologists, 
physicians, lawyers, even Nobel laureates—will not 
do.8 

In his great book on America, The Irony of American 
History, Union Theological Seminary’s Reinhold 
Niebuhr wrote:  

Nothing that is worth doing is completed 
in our lifetime, therefore we must be saved 
by hope.  Nothing true or beautiful or 
good makes complete sense in any 
immediate context of history; therefore we 
must be saved by faith. Nothing we do, 
however virtuous, can be accomplished 
alone; therefore we are saved by love.9  

Today, and for the foreseeable future, genetic 
medicine is the branch of science that depends on 
knowledge of many lifetimes, much history, and 
vast collaboration.  The task will be to see that it is 
informed, as Niebuhr would have it, by hope, faith 
and love.  Certain current practices in genetic 
medicine do not promise much of any of these 
three.  Unless physicians and medical scientists—
and their funders—accept their shared, human 
responsibility to attend to genetic matters in a 
context of hope, faith and love, every person will 
one day be obliged to pay attention to genomic 
news in a moment possibly not devoid of faith or 
love, but certainly devoid of hope. 

There already are a few people who have had to 
deal with genetic news in this gloomy context.  
These are the descendants of genetic bottlenecks, 
members of groups of people—apparently 
unrelated—who share a small number of common 
ancestors.  The Jews of Eastern Europe—the 
Ashkenazim—are one of these groups. How Jews 
and others respond to this challenge should be of 
interest to everyone whose recent family history 
includes the inheritance of unusual versions of one 
or more genes; that is, everyone. 

The importance of each person’s individual choices 
is central to the Jewish tradition, but it is 
nevertheless easy enough to lose sight of free will 
in the details of obligatory observance. The ancient 
Jewish recognition of a shared ancestry of all 

7 Unsigned Article, “Love of Biology,” Nature, vol. 220, pp 429-430. 
8 For a list of five clear rules for protecting genetic privacy proposed a dozen years ago but still not enacted in any country, see 
Muller-Hill, B., Human Genome Project: Ethics, 1992, Foundation BBV, Bilbao, page 363. 
9 Niebuhr, R. The Irony of American History (Scribners: New York 1952)
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people produces a second, equally unquestioning 
presumption, one that emerges from the idea of a 
Day of Judgment: that the immeasurable, infinite 
value of each human life derives not from any 
aspiration to perfection, but precisely from the 
inherited differences that allow each of us to look 
different, and to choose differently, from all 
others.  

The earliest part of the Talmud—the Mishnah—is a 
record of expectations and laws binding on Jews, 
codified almost two millennia ago.  When I first 
began to speak on the utility of my own tradition 
to my science some years ago, my colleague 
Professor David Weiss-Halivni gave me a reference 
in Mishnah Sanhedrin (4:5) which has a commentary 
on the book of Genesis that makes this point with 
special elegance. The Mishnah is giving the reasons 
why witnesses to capital crimes must be taught that 
a person's life is at stake in their testimony, and 
that any person's life is a more serious matter than 
most anything else. The Mishnah then comments: 

"...for this reason one individual Human 
Being was created...to proclaim the 
greatness of the Holy One the Blessed: for 
a man strikes many coins from one mold 
and they all resemble one another, but the 
supreme King of Kings, the Holy One the 
Blessed, stamped every human in the 
stamp of the first human being and yet not 
one of them is like the other.  Therefore 
every person is obliged to say: the world 
was created for my sake." 

What remains today of the certainty that “and yet 
not one of them is like the other?”  At the deepest 
level of the letters in our DNA genomes, it is 
indeed the case that “not one is like the other.” 
Except for twins and other children who emerge 
from the same single fertilization of an egg by a 
sperm, any two people in this audience will have 
genomes three billion letters long that differ by 
about one letter in every few hundred.   

Because the genome is so wonderfully long, even 
siblings have genomes that differ in millions of 
places. Genetic variation among parents and the 
iron rule of sexual reproduction—that in the 

production of sperm or egg a choice will be made 
for every gene, with one version being discarded 
and one version passed on to the next 
generation—guarantee that while children of the 
same parents may resemble each other, they will 
not be identical unless they come from the same 
fertilized egg.  

“The infinite value of each human life derives from 
the inherited differences that allow each of us to 
look different, and to choose differently.” 

This raises an interesting question: if we are all so 
different from one another, why do siblings 
resemble each other more than any two people 
chosen at random? Brothers and sisters—and even 
cousins, who share grandparents rather than 
parents—look similar even though each is 
genetically distinct from the others, because their 
only genetic differences are taken from a very small 
number of choices, the particular versions of any 
given gene carried in their parents' genomes. 

Even a three-generation family is genetically 
restricted by the versions of genes available from 
common grandparents, although the restriction is 
moderated for cousins by the genetic choices 
provided to each through a different second set of 
grandparents.  That is why the resemblance among 
cousins is usually less striking than among siblings, 
but far greater than among two randomly-chosen 
people. The broad generalization that people look 
more different from one another the less they are 
related by recent common ancestry, also tells us 
that all members of our species were, over most of 
our shared history, quite happy to make babies 
with strangers.  

Though each of us is a member of a very recent 
family that shares only a tiny fraction of the total 
human genetic diversity available, we are also all 
members of one family in the deep historic sense 
that our species has interbred widely for most of 
its history; that is why there are no versions of a 
gene that are present only in one place on the 
planet, and none that are wholly absent from any 
reasonably large population, no matter how 
isolated.  
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We Jews call ourselves a family, and in many 
ways—for better and worse—we act as if we were.  
We continue to preserve common laws, habits, 
language, texts and historical memories, as well as 
the belief that all of these are the gifts of an 
unknowable Deity who began our place in history 
by exchanging covenantal promises with three 
successive generations of our ancestors, 
Abraham's, Isaac's, and Jacob's.  

We have preserved these shared habits and beliefs 
for millennia, over a large fraction of the populated 
world.  They are the very model of strong ideas in 
action. They exemplify the durability and reality of 
religious belief in the unknowable, and the survival 
of belief in the face of millennia of strong negative 
selective pressure. Do these facts mean that the 
Jews of today are a biological family as well, linked 
by descent from shared ancestors?  

“Until the closing decade of the twentieth century, 
many people could make the argument that the 
genomes of Jews must somehow be different from 
the genomes of all other people.” 

The Jews of centuries ago who codified prayers 
understood that while being born a Jew was 
precious and important, it was not a necessary 
condition of being Jewish—conversion to Judaism 
made one part of the Jewish people—and it 
certainly was not sufficient. The central ideas and 
actions of a Jew have always had to be taught and 
learned, they have never been inherited. 
Nevertheless, until the closing decade of the 
twentieth century, many reasonable people could 
still make the argument—in the absence of 
evidence to the contrary—that since Jews accept 
the covenants made with Abraham, Isaac and 
Jacob, the genomes of Jews must somehow be 
different from the genomes of all other people, 
containing unique versions of many genes; that is, 
that Jews are a biological family. 

The difference between "are Jews a family" and 
"do Jews all share the same versions of one or 
more genes" is that the second form of the 
question has a testable, precise answer. As no two 

people have exactly the same version of the human 
genomic text, this claim could be confirmed or 
rejected by a search for versions of the human 
genome shared by all Jews and no other people. 

Unfortunately the first group of scientists and 
doctors to pose the question in this way did so in a 
scientific context that reduced people to the 
bearers of their genomes, and in an inhumane 
manner that wound up being so painful, so cruel, 
and so lethal, that it is difficult to ask it again, even 
two generations after they were finally put out of 
business.  In this historical context it is all the 
more remarkable that Jews all over the world flock 
to the new technology of DNA-based diagnosis, 
eager to lend their individual genomes—each a 
surviving data-point from the terrible experiment 
in negative selection—to a revisiting of this issue 
of biological Judaism.  

Fortunately, this self-absorbed curiosity has 
provided sufficient genetic material to give a 
perfectly clear negative answer: there is no support 
in the genomes of today’s Jews for the calumnious 
and calamitous model of biological Judaism. There 
are no DNA sequences common to all Jews and 
absent from all non-Jews, there is nothing in the 
human genome that makes or diagnoses a person 
as a Jew. But, as often happens when the tools of 
science are used in a medical context without a 
medical purpose, these same studies have raised 
unexpected difficulties in both medical, and 
religious, contexts.10   

Given the great number of versions of each gene 
available in the human species at large, long runs 
of identical versions of genes in two unrelated 
people will never occur by coincidence. But 
because the population of Ashkenazi Jews who 
survived the pogroms of the mid-1600s in Central 
and Eastern Europe was so terribly small, and 
because it grew in an uninterrupted way from such 
small numbers, a large fraction of Jews today share 
such long stretches of genes with each other.  

This was known in principle, but nevertheless the 
discovery a few years ago of identical stretches of 

10 For example, see Pollack, R., “Some Genetics for Some Jews,” 1992. Conservative Judaism, vol 54, page 3. 
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DNA hundreds of genes long, in hundreds of 
apparently unrelated people from all corners of the 
world, was a surprise. The people who offered 
their genomes for this landmark study shared only 
two things: an inherited tendency to have one’s 
muscles twisting one about—called Idiopathic 
Torsion Dystonia—and an ancestor who had come 
from Jewish Central and Eastern Europe.11  

Most people in this study, but not all, called 
themselves Jews. Sometimes, though, members of 
an affected family would be shocked to discover 
that the inherited condition which had brought 
them into the study very likely meant an 
unexpected Jewish ancestry.  With surprising 
regularity, when they understood the meaning of 
the tests done on themselves and their children, 
they would remember, admit—but not always 
accept—having Jewish ancestors. 

“There are no DNA sequences common to all 
Jews and absent from all non-Jews, there is 
nothing in the human genome that makes or 
diagnoses a person as a Jew.” 

The data from this study argued very strongly that 
the oddities of fate and the murderous intentions of 
strangers had fixed a history of near extinction four 
hundred years ago in the DNAs of the majority of 
Jews alive today. According to the scientists who 
carried out this study, the utter sameness of DNA in 
persons inheriting ITD world-wide means that every 

Jew whose ancestors come from Ashkenazi lands—
about nine of every ten Jews alive today—is the 
descendent of about 3000 families who survived the 
pogroms of the mid 1600s.12  

It is terribly sad that these marks of history are 
sometimes called "Jewish diseases."   There are no 
“Jewish” diseases, only the past consequences of 
violent anti-Semitism. Clearly, the shared genes of 
the Ashkenazim do not define any aspect of their 
Jewishness. Those descended from Ashkenazic 
ancestors share a higher-than-average frequency of 
versions of various genes, only because they are 
descended from the same survivors of Jewish 
Ashkenaz. The genomes of other Jews reflect their 
different histories. Descent from an Ashkenazi 
family, with or without its attendant inherited 
conditions, cannot make a person Jewish.13 

Those who see any aspect of Judaism as inherited 
must be ignoring the demonstrated fact that 
Ashkenazim are descendents of a genetic 
bottleneck that did not afflict the pasts of the non-
Ashkenazi families who make up the majority of 
the Jews of Israel. Israelis would certainly fail any 
biological criterion set by Ashkenazi history.  
Equally clearly, shared genes bring a shared fate: 
those Jews who do share a common Ashkenazi 
ancestry may not have inherited their Jewishness 
that way, but many have inherited a shared fate in 
the form of a genetic problem.14  

11 Risch, N., et. al.,”Genetic Analysis of Ideopathic Torsion Dystonia in Ashkenazi Jews and Their Recent Descent From a 
Small Founder Population,” 1995. Nature Genetics, vol 9, page 152. 
12 For a set of maps detailing the history of Jewish population growth and distribution, see Barnavi, U., Historical Atlas of the 
Jewish People, 1992. 
13 Motulsky, A., “Jewish Diseases and Origins,” 1995, Nature genetics vol 9, p. 99. 
14 Kronn, D., V. Jansen, and H. Ostrer, “Carrier Screening for Cystic Fibrosis, Gaucher disease, and Tay-Sachs disease in the 
Ashkenazi Jewish population,” 1998. Arch. Intern. Med. Vol. 158, p. 777. A recent pre-publication release of a report in the 
Journal of Biosocial Research by three anthropologists from the University of Utah, “Natural History of Ashkenazi 
Intelligence” has been taken by some as proof that indeed Jews are genetically different from others, and moreover, that 
because the differences are in the biology of intelligence, Jews are simply born smarter.  But the paper says no such thing.  In 
fact, it does not say anything in particular about Jews as a whole.  As its title indicates, it is a paper about the intelligence of 
today’s Ashkenazim, the people — Jews or the descendents of Jews who no longer consider themselves Jewish — whose 
ancestors arrived in Europe after the fall of the Second Temple, survived expulsions from England, France and Germany in 
the 1200s to 1400s, pogroms in Poland-Lithuania in the 1500s and 1600s, exterminations in Nazi-occupied Europe in 1939-
1945, gulags and forced secularization in the Former Soviet Union until the 1990s, and are alive today.   
 This review of many studies from many laboratories presents some interesting findings about Ashkenazim today, and 
a testable hypothesis to explain them.  The argument goes like this: first, that adult intelligence measured by IQ tests shows 
today’s Ashkenazim to be about 10 IQ points sharper in quantitative and abstract skills than their non-Ashkenazic neighbors 
here, in Europe, and in Israel; second — forget Tevye, think Shylock — that for the 1500 years beginning about 600 CE, 



  

The Edah Journal 5:1 / Tammuz 5765                                                                                                                                                                                                           Pollack 11  

The use of DNA data to make claims of inherited 
religious sensibility is inherently wrong. When 
those claims overlap medical issues, they allow for 
an extremely dangerous confusion to re-emerge 
from the dark recesses of eugenic history. When 
medicine confuses religious faith with biological 
ancestry and science links biological ancestry to 
genetic difficulty, then it is but a small slippery step 
downward for medical practice to mark out 
member of a religious group as genetically 
defective, per se.  The eugenic odor will be familiar, 
as will the threat of it, but this time the tools are 
available to uncover evidence of common ancestry, 
and of common genetic difficulties, in any 
population, world-wide. 

People—our species—are one family in precisely 
the same way that Jews are not.  The story of 
Ashkenazi inherited diseases should make us all 
sensitive to the larger issues of inherited disease, 
and of genetic difference. Beyond the obligation 
this story tells us all to undertake—to accept the 
evidence and give up vain hopes of any religious 
birthright in their genes—is an even larger moral 
duty.  

The moral context that gives meaning to science 
through medicine requires the attention of both 
science and medicine to a person in all his or her 
complexity and variability.  The linkage of 
scientific medicine to religious history rather than 
to religious values may be more interesting in 
scientific terms, but it is fatally dangerous in 
medical terms.   

“The use of DNA data to make claims of 
inherited religious sensibility is inherently wrong.” 

Perhaps the best way to see the difference is to 
understand that though in social terms people tend 
to aggregate into groups of majority and minority 
populations—often separated by religion—by the 
data of our genomes we are all members of genetic 
minorities that range in size from the millions of a 
founder population, to the dozens of an immediate 
family, to the irreducible minority of one which is 
at the heart and soul of medicine. It would do us 
well to acknowledge that nothing in the legacy of 
human DNA blocks the choice to value the 
differences among us above the resemblance any 
of us might have to our idea of an ideal person. 

Ashkenazim could support themselves only in work that required ease and subtlety with numbers and abstract ideas; third, 
that this IQ difference is inherited as a greater brain size and complexity; fourth, that these biological differences are the 
expression of genetic differences that have the side-effect of producing some children with Ashkenazic inherited disease; and 
finally, that therefore the biological burden of the diseases associated with Ashkenazim—both the cancer-associated ones like 
BRCA-1 mutation and the nerve-cell storage diseases like Tay-Sachs—are the byproducts of 1500 years of externally-imposed 
genetic selection for high IQ. 
 There are many problems with accepting this case.  First, it adds complexity to a simpler explanation, that is, that the 
Ashkenazim are the descendents of a small number of survivors of pogroms, and that these inherited diseases are not the 
byproduct of a useful thing like high IQ, but are simply the inherited token of ancient persecutions. Second, it argues for 
inheritance of some aspects of intelligence without others, an outcome that seems hard to understand in the bigger-and-
better-brain model they propose. Third, where it is simply testable, the tests are not done: if carriers of the mutations 
associated Tay-Sachs, BRCA1 and the like are benefiting from having inherited bigger and better brains, then they should 
outstrip their non-carrier siblings in IQ tests.  And finally, it argues that Ashkenazim are the product of unique circumstances 
and offers no strong evidence for a comparable example elsewhere, a serious flaw in any scientific hypothesis. 
 But let us say for the sake of argument that further work will show this paper to be correct, and that Ashkenazim as a 
population have higher IQs as part of their birthright. Is this good for the Jews?  It is neither good nor bad. It is simply 
irrelevant; Judaism is not inherited through DNA.  The paper reports that the Ashkenazic genetic differences from the rest of 
their North-European neighbors are not found in Sephardic and Yemeni families who make up the majority of the Jews of 
Israel.  On the other hand, the DNA evidence reported here tells us that on average over the many generations of the last two 
millennia, about one in 200 ancestors of today’s Ashkenazim were themselves the children of at least one non-Jewish parent.  
Forgetting that King David’s ancestors included Ruth the Moabite, some may wish to think that Ashkenazim have no non-
Jewish ancestors, but the evidence goes the other way. 
 Like every creator of the texts that make up the canon of today’s Judaism — from Ezra the Scribe, through the 
redactors of the Mishnah, to the creators of the Babylonian and Jerusalem Talmuds, to certainly Rambam if not also Rashi — 
the majority of Israelis today would not have, nor need, the presumptive advantages of a supercharged Ashkenazi IQ.  Nor is 
this a Jewish problem, because whether Ashkenazim inherited a cluster of genetic diseases through selection for high IQ or 
for any other reason, they still have and will continue to have the same Jewish obligation to teach their children from these 
texts, and to say the Sh’ma to remind themselves of this obligation, twice every day. 
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By each of us exerting our free will to decide 
whether it is wise for us to know more or to know 
less about our own DNA at any given moment, the 
scientific data of DNA-based medicine may be 
returned to a proper medical context. In light of 
the DNA evidence we already have, this also 
means stretching the definition of normal variation 
to include the greatest possible diversity of 
inherited appearances and behaviors. Our 
obligation here is as clear in its own way, as is the 
countervailing trend in current medical science.15 

“People—our species—are one family in precisely 
the same way that Jews are not.” 

What of the future? Knowledge is not wisdom.  
King Solomon knew the difference, and when he 
had to choose between them, he picked wisdom 
over knowledge.  Two prostitutes came to him 
with a difficult case.  They had both given birth 
within the past three days and the mothers and 
newborns were alone together the night one infant 
died.  Each claimed the remaining child was hers.  
1 Kings, Chapter 3 describes Solomon's strategy 
for deciding between them:   

The king said, "One says, 'This is my son, 
the live one, and the dead one is yours”; 
and the other says, “No, the dead boy is 
yours, mine is the live one.”  So the king 
gave the order, "Fetch me a sword."  A 
sword was brought before the king, and 
the king said, "Cut the live child in two, 
and give half to one and half to the other. 

But the woman whose son was the live one 
pleaded with the king, for she was 
overcome with compassion for her son.  
"Please, my lord," she cried, "give her the 
live child, only don't kill it!"  The other 
insisted, "It shall be neither yours nor 
mine; cut it in two!"  The king spoke up.  
"Give the live child to her," he said, "and 
do not put it to death; she is its mother."” 
 

Solomon had no way of knowing which woman 
was the biological mother, but he took the absence 
of such knowledge as an opportunity for wisdom, 
and gave the baby to the woman who displayed the 
most compassion for it.  Now imagine that 
Solomon's court was in recent session, and the 
woman who called out for the child to be divided 
in two, who felt so strongly about losing it that she 
would rather see it dead than in the other's hands, 
said "Please, my lord, I appeal to you for a DNA 
test."   

What would Solomon do if the test showed that 
she was, in fact, the mother of the live child?   
Would this knowledge lead him to change his 
decision, or would his wisdom still compel him to 
let it stand?  The text makes it plain that Solomon's 
wisdom lay in deciding where the child's interests 
lay, and that its interests neither depended upon 
nor could be served by any manner of scientific 
evidence.  What was wise for Solomon to do 
would be wise for us as well: we should demand 
that medicine and science place human needs 
ahead of other considerations, and be sensitive to 
the facts of life and death that unite us all.16 

Holding on to the wisdom of Solomon in the age 
of DNA will not be easy.  The live child did not 
need to know its mother's DNA; it needed to be 
cared for.  Its life would not have been in any way 
improved by genomic knowledge.  Many of us will 
face a dilemma like Solomon's in years to come.  
Each year molecular medicine tells more of us 
about the inherited conditions from which we will 
fall ill or even die, without being able to cure, 
prevent, or even ameliorate many of these same 
conditions.  The German Pastor Dietrich 
Bonhoeffer gives us the map of the territory he 
died fighting against, the territory we are to avoid: 

Nothing betrays the idolization of death 
more clearly than when an era claims to 
build for eternity, and yet life in that era is 
worth nothing, when big words are spoken 
about a new humanity, a new world, a new 
 

15 Brosius, J., “From Eden to a Hell of Uniformity? Directed Evolution in Humans,” 2003, BioEssays 25: 815. 
16 Pollack, R., “Wisdom Versus Knowledge: An Agenda For a More Humane Medical Science,” 1999. FASEB Journal, vol 13, 
p. 1477. 
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society that will be created, and all this 
newness consists only in the annihilation of 
existing life.17 

Here are four concrete examples of how we may 
hope to act to prevent the re-emergence of the 
disasters of the past. Two concern our families and 
friends; the other two test our sense of being all 
part of one human family. 

The first example arises from the power of DNA 
analysis to uncover ancient common ancestries, 
and it pertains to Israelis and their neighbors. 
From Genesis 25: 7-9:  

This was the total span of Abraham's life: 
one hundred and seventy-five years.  And 
Abraham breathed his last, dying at a good 
ripe age, old and contented; and he was 
gathered to his kin.  His sons Isaac and 
Ishmael buried him in the cave of 
Machpelah... 

It should not come as a surprise to learn—recall—
that exiled Ishmael, circumcised patriarch of the 
twelve Arab tribes, rejoined his half-brother, the 
Jewish patriarch Isaac, to give their father a proper 
burial alongside Isaac's mother.  If the tradition of 
descent from Isaac’s son, Jacob, links Jews 
together despite the absence of biological 
confirmation for that ancestry, it must also link 
Jews forever with their Muslim cousins. 

One day the Jews of Israel will have to ask whether 
there can be an Israeli Law of Return that makes 
sense while excluding the children of Ishmael. The 
only two countries that have a "law of the Return" 
are Israel and Germany.  In both countries, and in 
no others, a person born outside the country may 
receive citizenship on request by virtue of religion 
or “blood,” while other persons born inside the 
borders may not receive citizenship, for similar 
reasons.   

It remains of course for Germans and Israelis to 
decide their own laws.  Meanwhile, we can all 
ponder the second example, the fact that because 

of recent German laws based not on bad biology 
but on the sincere wish to re-establish a Jewish 
community in Germany, more than a quarter of a 
million Jews, most from the Former Soviet Union, 
have formed many dozens of Jewish communities 
all across Germany.  Indeed, more Jews have left 
the FSU in recent years to immigrate to Germany 
than to Israel.  

“What stops our parts of the civilized world from 
intervening in Sudan, today?” 

Very recently it appears that the government of 
Germany has decided to reverse its policy of 
subsidizing these new Jewish communities.  It is 
hard for me to understand whether that is because 
it has succeeded, or because it has failed, in the 
eyes of the State.  I can only point out that through 
my own eyes, the rebirth of dozens of Jewish 
communities in Germany, including of course in 
Berlin, is a wholly redemptive and hopeful sign, 
and one I believe Pastor Bonhoeffer would have 
welcomed.18 

The third and fourth examples will test our 
capacity to act on behalf of weak and suffering 
strangers, who number in the first case hundreds 
of thousands, and in the second, hundreds of 
millions.  From the website of the “Save Darfur 
coalition:” 

A preventable humanitarian crisis, affecting 
more than two million people, is raging in 
the Darfur region of western Sudan. … 
Government-backed militias, known 
collectively as the Janjaweed, are 
systematically eliminating entire 
communities of African tribal farmers. … 
These acts were conducted on a 
widespread and systematic basis. … The 
vast majority of the victims of all of these 
violations have been from the Fur, 
Zaghawa, Massalit, Jebel, Aranga and other 
so-called “African' tribes.”  The effects of 
this ethnic cleansing campaign have been 
devastating. It is estimated that at least 

17 Bonhoeffer, D., Works, vol 6, “Ethics,” translated 2004, Fortress Press, Minneapolis, “Ethics as Formation,” page 91. 
18 Bernstein, R., “Policy Shift in Germany Trims Jewish Migration.” New York Times, February 20, 2005. 
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200,000 people have died. More than 1.6 
million people have been displaced from 
their homes and over 200,000 have fled 
across the border to Chad. Many now live 
in camps lacking adequate food, shelter, 
sanitation, and health care. … 

Surely here is an example where we can say with 
confidence what Bonhoeffer would urge us, and 
the governments of our states, to do. What stops 
our parts of the civilized world from intervening in 
Sudan, today?  Could it be a re-emergence of the 
racism that Bonhoeffer so clearly saw as the source 
of state-sponsored murder of innocents?  I ask 
because in Sudan the government, the victims and 
their murderers are all Africans and many are 
Muslims, and so the crimes, the criminals and the 
victims would all be of small consequence to 
anyone for whom the toxic mixture of “race” and 
religion still has defining potency.   

“Our ideology remains rooted in the false biology of 
race.” 

The fourth example is also a matter of the death of 
innocent Africans.  From The New-York Times, 
March 5, 2005: 

As H.I.V., the AIDS virus, spreads further, 
Africa will face "an unprecedented crisis 
and a challenge never before seen since the 
advent of slavery," Dr. Peter Piot, the 
executive director of the Geneva-based 
United Nations AIDS program, said at a 
news conference in Addis Ababa, 
according to Reuters. 

The United Nations said the report was 
intended to improve decision-making and 
deepen public understanding of the 
possible course of the AIDS epidemic in 
Africa by 2025, when "no one under the 
age of 50 in Africa will be able to 
remember a world without AIDS.” By 
then, 89 million more people in Africa 
could be infected with H.I.V., under the 
worst circumstances, the United Nations 
said. An estimated 25.4 million people in 
Africa are infected now. “The death toll 

will continue to rise, no matter what is 
done,” the United Nations report said. 
“There is no single policy prescription that 
will change the outcome of the epidemic.’ 
…  [The UN doctors’ report] envisioned 
investments in health systems, agriculture, 
education, electrification, water and roads 
to change fundamentally the ways donors 
provide aid and recipient countries deal 
with the donations, to avoid inflation and 
not promote dependency. Such a situation 
would provide anti-retroviral drugs to 70 
percent of people needing them by 2025.   

That effort would be expected to halve the 
number of people living with H.I.V. and 
AIDS despite an anticipated growth in 
population of 50 percent. The cost would 
be $200 billion, with the United States 
increasing its contribution to $10 billion a 
year by 2014 and sustaining that amount 
until 2025, when it would begin to 
decrease. 

The United States could make its payments 
without noticing the impact to its economy.  Pro-
rated, so could the European Union; for Germany, 
whose monuments of acknowledgement and 
memorial of the Shoah are so serious and 
complicated, a national willingness to pay for 
African medicine could be a special Denkmal, a new 
way of putting real force behind the idea of “Never 
Again,” before it is once again too late.  Why then 
is this not happening? As Bonhoeffer said of an 
earlier example of non-intervention in the death of 
innocents, “The thesis … has its roots not in 
fundamental social, economic or hygienic reasons, 
but in ideology [Weltanschauung].”  And again, I fear 
that our ideology remains rooted in the false 
biology of race. “After all,” I imagine good people 
thinking in silence, “we must take care of our own 
people, and these are only Black Africans.”  To 
that notion, we already have Bonhoeffer’s answer: 

Christianity has adjusted itself much too 
easily to the worship of power.  It should 
give much more offense, more shock to 
the world, than it is doing.  Christianity 
should […] take a much more definite 
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stand for the weak than to consider the 
potential moral right of the strong.19 

Aldous Huxley’s Brave New World casts long 
shadows.  When Huxley revisited that book's 
terrain twenty years after it appeared—soon after 
the structure of DNA was discovered—he came to 
this conclusion: 

An education for freedom (and for love 
and intelligence which are at once the 
conditions and the results of freedom) 
must be, among other things, an education 
in the proper uses of language.…[This 
education should teach] the value, first of 
all, of individual freedom, based on the 
facts of human diversity and genetic 
uniqueness; the value of charity and  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

compassion, based on the old familiar fact, 
lately rediscovered by psychiatry, the fact 
that, whatever their mental and physical 
diversity, love is as necessary to human 
beings as food or shelter; and finally, the 
value of intelligence, without which love is 
impotent and freedom unattainable.20  

Perhaps the first task of the education that Huxley 
describes is to teach all of us this truth: that to be 
born mortal with a mind that can imagine 
perfection or immortality is a cruel joke of nature. 
My colleagues and I can outwit this devil of our 
imagination, not by serving it, but by 
understanding that despite their imperfections our 
children—the world's children—are the only 
immortality we are allowed, and we must work to 
preserve their futures while we can. 

19 Bonhoeffer, D., “London 1933-1935,” (1994).  Chr. Kaiser Verlag, Berlin, p. 411.  This is an excerpt of a talk Bonhoeffer 
gave in English on the BBC on December 9, 1934.  It was an Abend-Predikt on “my strength is made perfect in weakness,” II 
Corinthians 12,9. 
20 Brave New World Revisited (Harper Perennial 1965) p. 128.   
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Teaching, Prophecy, and the Student Caught Between 
Them—On the Philosophy of Education of Rav Kook 
 
Avinoam Rosenak* 
 

I 

o what extent can the educational process 
shape a pupil’s personality?  Is the pupil’s soul 

a “blank slate” that absorbs the messages 
transmitted by educators?1  Or might the pupil’s 
character be a given, in which case education need 
only adapt curricular materials to the student? 

This widely known issue of educational theory has 
been raised in connection with the thought of 
Rabbi Abraham Isaac ha-Kohen Kook,2 and 
further light is shed on it by some of his original 
writings that have only recently been published.  In 
those texts, he considers epistemological issues 
related to the nature of understanding and 
forgetting as well as Plato’s doctrine of anamnesia,3 
writing as follows: 

Understanding, when of a high caliber, 
activates the memory. Intellectual elevation 
overcomes time and, accordingly, triumphs 
over forgetting as well, since forgetting is 
nothing more than the operation of time as 
it reigns supreme. 

The Platonic premise that all learning is 
simply a matter of remembering comes 
quite close to the way of faith.4 [“Hi b’emet 
qerovah l’orha d`mihiminuta.”] 

In other words: the problem of forgetting does not 
apply to understanding, which activates the 
memory.  Through the true act of learning, a 
person returns to what was placed within him from 
the very beginning, and that learning accordingly is 
not at risk of being forgotten; the risk applies to 
what is written on the “slate.” 

In this article, I want to take this argument a step 
further and note the parallels between Rabbi 
Kook’s thought and the Platonic position.  We will 
meet two different types of students depicted by 
Rabbi Kook and see the different ways in which he 
advises us to deal with their problems and needs 
and the different types of curricular materials to be 
offered to them.  I will show as well that this 
distinction between types of student grows out of a 
much broader argument, tied to the familiar 
tension between “aggadah” and “halakhah,” and to 
Rabbi Kook’s educational objective, which, in turn, 
is profoundly tied to the connection he sees 
between the worlds of aggadah and halakhah as 
abstract concepts.  In other words, an 
understanding Rabbi Kook’s attitude toward these 
two types of students must be based on a deep and 
wide-ranging inquiry (in the areas of aggadah, 
prophecy, and halakhah) having implications 
extending to many other matters beyond 

T 

*Translated from the Hebrew by Joel Linsider 
1 This theory of learning, which stands in contrast to the Platonic theory, is represented by Aristotle, John Locke, David 
Hume, and John Stuart Mill. 
2 A. Goldman, “Secular Zionism, Israel’s Destiny, and the Purpose of the Torah” (Hebrew), Da`at 11(1983), p. 122. 
3 Plato, Meno, trans. by Benjamin Jowett (New York, 1949).  Among those who shared this position were Descartes and 
Spinoza. 
4 R. Abraham Isaac ha-Kohen Kook, Eight Files (Jerusalem, 1999), File 1 [1904-1914], sec. 294, p. 106 (from ms.).  The passage 
continues: “And anyone who knows the name of M.B. [vide B.T. Qiddushin 71a] and preserves it in purity, retains his learning.  
And through this intellectual exaltation, the quality of dominance appears in the soul, and all stand in awe of him.” 
5 R. Kook’s position is one of those that adopt a constructivist orientation with respect to the nature of students.  The analysis 
that follows takes no position with regard to that orientation and recognizes the philosophical dispute pertaining g to it.  For a 
contrary point of view, see Robert Maynard Hutchins, The Conflict of Education in a Democratic Society (New York, 1953), chap. 4.  
Hutchins takes the view that a classical education (“the Great Books”) is a necessary condition for every person and that only 
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education.5 
II 

Halakhah and Aggadah 

The links and tensions between the worlds of 
halakhah and of aggadah are well-known.  One of 
the most forceful statements of that tension can be 
found in the poet Hayyim Nahman Bialik’s article 
“Halakhah and Aggadah,”6 which is simply a poetic 
reflection of an age-old debate. 

Also familiar is the stance that distinguishes 
between the skills needed to engage in the two 
areas.  Some who draw that distinction regard 
aggadah as simple, non-binding folk literature, 
drawing on the imagination and suited to reading 
in one’s free time or by non-scholars who may find 
it appealing.  Halakhic literature, in contrast, is 
characterized by strict and rigorous intellectual 
analysis.7 

R. Kook attacked that distinction, which 
diminishes the standing of aggadah and portrays it 
as a literary genre beneath the abstract legal 
analysis of halakhah.  He emphasized the 
importance of both dimensions and even reversed 
the accepted relationship between them.  And yet, 
his description of the differences between them 

gives the impression that he is speaking of two 
inherently different intellectual frameworks sharing 
no points of contact. 

In his account, halakhah and aggadah differ on the 
practical level as well as with respect to the 
cognitive levels at which they operate.  The power 
of halakhah lies in its intellectual, analytic 
dimension.8  Halakhah formulates rules, 
boundaries, and norms that limit and order the 
spirit’s grand aspirations.9  It is concrete,10 
practical, and detailed; and it concerns itself with 
the “detailed specifics of the practice.”  This 
picture is the opposite of the abstract, flexible, and 
dynamic world inhabited by the man of reflection 
and aggadah.  The latter senses, in R. Kook’s 
portrayal, that halakhah can serve him as firm soil 
on which he can sink his roots.11 

“Aggadah is concerned not with detailed halakhic 
instruction but with perfecting one’s attributes and 
clarifying the foundations of the faith.” 

Clearly, the halakhah’s intellectual probing is ill-
suited to the aggadic spirit as R. Kook depicts it. 
Halakhah is limiting and normative; in contrast, 
aggadah deals with the abstract and “universal,” 
with ideas.  Aggadah has the capacity to reflect on 

thereafter can one find one’s own professional, personal, and individual way.  In contrast, William James stresses the 
importance of constructivism in education; see William James, Pragmatism (New York, 1914). 
6 Bialik writes as follows: “Halakhah scowls; aggadah smiles.  The former is severe, strict, hard as iron—the attribute of justice; 
the latter is indulgent, lenient, gentler than oil—the attribute of mercy….Here, we find petrified piety, obligation, enslavement; 
there—constant renewal, liberty, freedom….Here, desiccated prose, a fixed, rigid style, grey, monochromatic language—the 
dominance of the intellect; there, the freshness of poetry, a flowing, engaging style, colorful language—the dominance of 
feeling.” (H. N. Bialik, “Halakhah and Aggadah” in Collected Writings of H. N. Bialik (Hebrew) (1935), p. 207. 
7 On the connection between halakhic sages and aggadic sages, see Yonah Frankel, The Ways of Aggadah and Midrash (Hebrew), 
vol. 2 (Jerusalem, 1991), pp. 492-495.  See also Louis Ginsburg, a stalwart representative of this approach: “The force that 
prevails in the study house (bet midrash) is the intellect, while the force that prevails among the people is that of the 
imagination…one should not be surprised that  the sages of the study-house (who spawned midrashic aggadah) were opposed 
to popular aggadah.” (“Truncated Aggadot,” in On Halakhah and Aggadah  (Hebrew) (Tel-Aviv, 1960), pp. 220 et seq. (first 
printed in Ha-Goren (1913).  See also the comments Julius Guttmann on the attitudes of Leopold Zunz and Nahman 
Krochmal toward aggadah: “Together with Zunz, [Krochmal] assumes that the aggadah developed from sermon which were 
intended to inspire the masses, teaching them piety and morality.” (Julius Guttmann, Philosophies of Judaism [trans. from the 
Hebrew edition by David W. Silverman] [New York, Chicago, and San Francisco, 1964], p. 341. 
8 “Halakhah and its analyses of opinions can come only from the logical intellect…”  (Rabbi A. I. Kook, Letters, vol. 1 
[Jerusalem, 1981], p. 124 [Jaffa, 1908].) 
9 Rabbi  A. I. Kook, Olat Re’ayah 1 (Jerusalem, 1989), p. 21, sec. 4 
10 Rabbi A. I. Kook, Ayin Ayeh, Berakhot, 1 (Jerusalem, 1987), Introduction, p. 14. 
11 R. Reuben Margaliot recounted having been told by R. Kook that he (i.e., R. Kook), as a man of reflection, saw halakhah as 
the ground on which he could be firmly rooted (Abraham Zoref, The Life of Rabbi Kook [Hebrew] [Jerusalem, 1948], p. 139); 
Hayyim Lifschitz, In Praise of Rabbi Kook [Shivhei ha-Re’ayah] (Hebrew) (Jerusalem, 1979), pp. 297-298; Eight Files, vol. 3. file 8 
[London, 1916-1919], sec. 24, pp. 249-266. 
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the details of life and on the culture from a loftier 
viewpoint that reveals their hidden essence.12  It 
has the power to explain the laws’ details, to bring 
the actions and restrictions “within the tent” of 
universal ideas.13  If halakhah can be likened to a 
tree’s branches, aggadah can be compared to the 
trunk.14  Aggadah, in R. Kook’s formulation, is “the 
original spiritual program of splendor and 
holiness,”15 the “inner thought,” the abstract world 
of the spirit, “the speculative wisdom of the 
heart.”16  Aggadah is concerned not with detailed 
halakhic instruction but with perfecting one’s 
attributes and clarifying the foundations of the 
faith.17  These two areas—halakhah and aggadah—
even make for dissimilar types of students, 
differing in their inspirations, scholarly aspirations, 
and educational tendencies. 

The Torah of Babylonia and the Torah of the 
Land of Israel 

R. Kook expanded on this distinction in greater 
detail.  The spirit of aggadah, in his opinion, can be 
compared to the modes of thought in the Talmud 
Yerushalmi (or the Torah of the ancient Land of 
Israel); the spirit of the halakhah, in contrast, 
follows the thought processes of the Talmud Bavli 
(the Babylonian Talmud, or the Torah of the 
Diaspora).  The scope of this article does not allow 
for a full, precise description of these two 
Torahs,18 and I will confine myself to noting their 
bearing on the distinction between halakhah and 
aggadah.  But we cannot do that without first 
clarifying the nature of the “Torah of the Land of 
Israel” and what distinguishes it from the Torah of 

the Diaspora. 
Allow me to suggest some possible clarifications of 
the point: 

1. It may be argued that the distinctiveness of 
“the Torah of the Land of Israel” lies in its 
cognitive level and in the method of study 
acquired by its students in the Land of 
Israel. 

2. The distinctiveness may be tied to technical 
halakhic matters, for a number of the 
commandments—“commandments 
contingent on the Land”—do not apply to 
anyone situated outside the Land of Israel. 

3. The distinction may have historical 
significance, treating “the Land of Israel” 
as a synonym for “the time of 
redemption.” 

Points 2 and 3 are not substantive and do not 
pertain to the realm of ideas; in any event, it 
appears that they do not correspond to R. Kook’s 
position.  Not so the first point, which pertains to 
the cognitive aspect of Torah study; and 
statements tending to support this position can be 
found in sources that indicate how the Torah and 
its students in the Land of Israel differ from those 
outside the Land.  We find, for example, that “the 
atmosphere of the Land of Israel makes one 
wise”19 and that God’s presence (shekhinah) rests 
on those who engage in the study of Torah in the 
Land of Israel.  It is said of them that they are 
pleasant to one another in [disagreements over] 
halakhah, while the scholars in Babylonia “attack 

12 R. A. I. Kook, Ma’amarei ha-Re’ayah, 1 (Jerusalem, 1984), p. 208; Ayin Ayeh, Berakhot 1, Introduction, pp. 14, 17.  See also R. 
Moshe Zuriel, “The Holy, the Concealed, and the Aggadah in the Thought of Rabbi A.I. Kook, of blessed memory,” in By His 
Light (Hebrew), ed. H. Y. Hamiel  (Jerusalem, 1986), p. 250; R. Shlomo Yosef Zevin, Personalities and Doctrines (Hebrew) 
(Jerusalem, 1957), p. 235. 
13 Ayin Ayeh, Berakhot 1, Introduction, p. 17; id., Eder ha-Yoqer, “Iqvei ha-Zo’n” (Jerusalem, 1967), p. 140. On the role of natural 
morality vis à vis religious morality as corresponding to the relationship between aggadah and halakhah, see Menahem Klein, 
“Fundamentals of Rabbi A. I. Kook’s Concept of Halakhah, in By His Light (Hebrew), p. 158. 
14 See Rabbi A. I. Kook, The Vision of Redemption—On the Revival of the Jewish Nation and the Building of the Land ( Hebrew) 
(Jerusalem, 1941), p. 116. 
15 Id.  See also id., pp. 112 et seq. 
16 Letters, 1, p. 123 (Jaffa 1908).  See also Zevi Yaron, Rabbi Kook’s Teachings (Hebrew) (Jerusalem, 1988), pp. 48-49, n. 13. 
17 Ayin Ayeh, Berakhot 1, Introduction, p. 19, s.v., “Ha-or ha-zaru`a al divrei hazal….”  See the broader treatment id. 
18 Avinoam Rosenak, Philosophy of Halakhah in the Teachings of Rabbi Abraham Isaac ha-Kohen Kook (Hebrew), doctoral dissertation, 
Hebrew University of Jerusalem, 1998 (hereafter: my dissertation), chap. 2, parts VI-VII; R. Yuval Sherlo, The Torah of the Land 
of Israel in Light of the Teachings of Rabbi A. I. Kook (Hebrew) (Hisfin, 1998). 
19 T. B. Bava Batra 158b.  
20 Yalqut Shim`oni, Zechariah, Remez 578; T.B. Sanhedrin 24a. 
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one another in [disagreements over] halakhah.”20 
The distinction is amplified by the medieval writers 
who argue for the metaphysical profundity of the 
Land of Israel itself, and R. Kook takes them as 
the basis for his views.  A clear example of this 
position, which sees the Land of Israel as God’s 
dwelling place, appears in the teachings of R. Judah 
ha-Levi.  In his opinion, the Land of Israel has an 
immanent distinctiveness, for it is “the land of 
prophecy” and the “gate of heaven”;21 it possesses 
“divine meaning,”22 and only there can one attain 
union (with God) and prophecy.  Accordingly, as 
ha-Levi explains (following the Sages) that anyone 
who dwells there “is as one who has God,” and 
“anyone who walks four cubits within it is assured 
a place in the world to come.”23  Similar arguments 
can be found even more forcefully in the Zohar,24 
which states that “[in the Land of Israel] alone is it 
fit for the shekhinah to dwell.”25  Here, however, 
the comment grows out of a general metaphysical 
stance: in kabbalistic thought, the Land of Israel is 
taken to be the sefirah of malkhut (sovereignty), the 
ultimate stage of the divine sefirot,26 and even as the 
sefirah of binah (understanding), which is above it.27 

“The Land of Israel the Land of Israel is the 
locus of the holy spirit and prophecy.” 

In contrast, others take the view that the Land of 
Israel lacks any immanent distinctiveness or 
sanctity.  The author of Meshekh Hokhmah, for 
example, formulates that view as follows: 

And all the holy [places]—the Land of 

Israel, Jerusalem, etc.—are merely details 
and branches of the Torah and were 
sanctified by the holiness of the Torah. 
Accordingly, there are no distinctions of 
time and place with respect to matters in 
the Torah, and no difference between the 
Land of Israel and the Diaspora (except for 
those commandments that are contingent 
on the Land).28 

On this view, the Land of Israel is sanctified only 
through the actions of human beings who observe 
God’s commandments within it.  The Land itself 
has no immanent characteristic that distinguishes it 
independent of human action, which depends on 
halakhic norms.  It follows that “the Torah of the 
Land of Israel” is simply the group of 
commandments that we are obligated to observe 
only in the Land (such as priestly gifts and tithes); 
they are the means by which we sanctify the world, 
and the Land of Israel within it. 

How do these sources contribute to our 
understanding of the place occupied by “the Torah 
of the Land of Israel” in R. Kook’s thinking? In his 
concept, the Land of Israel is the locus of the holy 
spirit and prophecy.29 That spiritual wellspring has 
been situated there forever, per se (i.e., as an 
immanent characteristic inherent in it, independent 
of the people of Israel fulfilling the Torah within 
it).30 

According to R. Kook, prophecy, which is unique 
to the Land of Israel and its residents, is connected 

21 Ha-Kuzari 4:14. 
22 Id., 1:95 
23 Id., 2:22. 
24 Zohar, Yitro, 79b 
25 Id., Vayyishlah, 166a. 
26 See Eliezer Schweid, Homeland and Land of Destiny (Hebrew) (Tel-Aviv, 1979), pp. 85-90. 
27 Nahmanides on Lev. 18:25.  See, more broadly, Aviezer Ravitzky, “‘Set Up for Yourself Markers’ for Zion: The Evolution 
of an Idea” (Hebrew), in Al Da`at ha-Maqom (Jerusalem, 1991), pp. 34-73. See also Nahmanides’ Sermon for the New Year, p. 
249.  See also Michael Nehorai, “The Land of Israel in the Teachings of Maimonides and Nahmanides” (Hebrew), in M. 
Halamish and A. Ravitzky, eds., The Land of Israel in Medieval Jewish Thought (Jerusalem, 1991) pp. 123-137, esp. p. 125. 
28 Meshekh Hokhmah on Ex. 32:19. Elsewhere he similarly writes: “for all the holy places are grounded not in the religion but in 
the nation and its roots there…in the religion it states only ‘the place that God chooses’…Jerusalem and the entire Land of 
Israel…are constructed on their relationship to our patriarchs, the roots of the nation, and the nation’s unity with its roots, for 
all the emotions should be directed to the unity of the nation” (Meshekh Hokhmah, Bo, p. 53). 
29 “The holy wisdom shines only in the Land of Israel” (Rabbi A. I. Kook, Orot ha-Qodesh, 1 (Jerusalem, 1985), p. 133.  See 
also, Moshe Idel, Kabbalah—New Perspectives (New Haven, 1988), p. 
30 “The spiritual well of the interior of the sacred overpowers on its own” (Orot ha-Qodesh, 1, p. 134. 



  

The Edah Journal 5:1 / Tammuz 5765                                                                                                                                                                                                         Rosenak 6  

to aggadah: 
“The atmosphere of the Land of Israel 
makes one wise,”31 and the Talmud of 
Babylonia is a burden [when one comes to 
the Land of Israel to learn its Talmud].32  
And the wisdom of prophecy, which is the 
basis for the wisdom of aggadah—the inner 
aspect of the Torah’s foundations—
operates in the Land of Israel much more 
than in Babylonia, which is not worthy of 
prophecy, as is said in Mo`ed Qatan (25a): 
“Our teacher [R. Huna, who was being 
eulogized] was worthy of having the 
shekhinah alight on him, but [his being in] 
Babylonia caused it [not to happen].”33 

This passage raises the distinction between “the 
Talmud of the Land of Israel” (i.e., the Yerushalmi), 
which encompasses the wisdom of prophecy and 
aggadah, and “the Talmud of Babylonia” (i.e., the 

Bavli), which lacks those functionalities. 

This sharp distinction between the two Talmuds 
recurs as a motif throughout R. Kook’s writings.  
From a scholarly point of view, to be sure, the 
distinction lacks any basis: scholarly inquiry 
regularly notes the gap between the Land of 
Israel’s aggadic wealth and the relative dearth of 
Babylonian aggadah—but nothing more than that.34  
Still, R. Kook’s views had precedent not only in the 
classical literature but also in contemporary 
writings.  We are familiar with the varied 
comments by the Talmudic sages35 and by the 
rishonim (rabbinic writers from the eleventh century 
through the fifteenth century)36 regarding the 
distinction between the Torah of the Land of Israel 
and its sages (the Jerusalemites) and the Babylonian 
Torah and its sages (the Babylonians).  And, like R. 
Kook, other writers of his time noted the 
differences between the two Talmuds.37  Only a 
few echoes of that distinction can be heard in 

31 T. B. Bava Batra 158b.  
32 T. B. Bava Mezi`a 85a. 
33 Iggerot, 1, p. 123; see also Orah Mishpat (Jerusalem, 1985), supplements, pp. 254-255.  Elsewhere he writes to similar effect: 
“with respect to what [has been] noted…regarding the distinction between the Babylonian Talmud and the Talmud Yerushalmi 
resulting from the influence [on the latter] of the light of prophecy, which always appears to some degree in the Land of 
Israel—it applies to the principles of halakhah and their logic and underlying reasoning and, even more so, to the aggadot. This 
follows from the textual variation with regard to the early pious ones, who would spend three hours on each statutory prayer.  
The Babylonian Talmud (Berakhot 32b) states that ‘their Torah [study] protects them,’ but the Talmud Yerushalmi states ‘a 
blessing is placed upon their Torah [study] [as corrected by R. Kook’s editor, the text should be ‘their Torah (study) is 
blessed’]. And so things are.” (Ozrot ha-Re`ayah, 4, Collected Sayings, ed. M. Y. Zuriel [Tel-Aviv, 1988], p. 186 [Jerusalem, 
1927].) 
34 In his poem “To the Aggadah,” Hayyim Nahman Bialik considered aggadah to be Babylonian.  Zacarias Frankel drew no 
distinction between the aggadot of the Land of Israel and those of Babylonia (Zacarias Frankel, Mevo ha-Yerushalmi [Breslau, 
1870--Jerusalem, 1967], pp. 49-53).  In contrast, a clear distinction between the (halakhic) Bavli and the (aggadic) Yerushalmi is 
drawn by Isaac Hirsch Weiss, Dor Dor ve-Doreshav, vol. 3, (Vilna, 1893), chap. 4, pp. 26-38; Benjamin Ze’ev Bekher, Tannaitic 
Aggadah (Hebrew)(Tel-Aviv, 1922); id., Amoraic Aggadah in the Land of Israel (Hebrew)(Tel-Aviv, 1925); E.E. Urbach, The 
Halakhah: Its Sources and Development (Hebrew) (Givatayim, 1984), p. 226. The Yerushalmi’s importance as a source of aggadic 
literature figures as well in a study by Aviad Ha-Kohen, “The Aggadot of the Jerusalem Talmud” (Hebrew), Mahanayim 7 
(1994), pp. 39-48.  Another approach appears in the work of Elimelekh Levy, Gates of Aggadah—On the Nature of Aggadah, Its 
Forms, Methods, Goals, and Connections to the Culture of Its Time (Hebrew) (Tel-Aviv, 1964), p. 310. 
35 T. B. Hagigah 10a, s.v. “ve-layozei ve-lavo ein shalom”; T. B. Sanhedrin 24a, s.v. “afilu yozei”; T. B. Bava Mezi`a 85a, s.v. “R. Zera”; 
T. B. Ketubbot 75a, s.v. “de-ha Rabbi Yirmiyah”; T. B. Yoma 57a, s.v.” de-Rabbi Yirmiyah” 
36 Rashi on T.B. Hagigah 10a, s.v. afilu mi-shas; Rabbenu Hanan’el, id., s.v. “afilu yozei”; Rashi on T.B. Sanhedrin 24a, s.v. “ba-
mahashakim hoshivani.”  One consequence of these statements was the claim that the Bavli ought to be interpreted in light of the 
Yerushalmi.  See the extensive bibliography in my dissertation, p. 106, n. 188. 
37 It is worth noting the correspondence between Ahad Ha-Am’s view and R. Kook’s. Cf. Rabbi A. I. Kook, Orot, Ma’amar ha-
Dor, pp. 108-117 with Ahad Ha-Am, “Torah she-ba-Lev,” [1894], in Al Parashat Derakhim, 1 (Tel-Aviv, 1965), pp. 81-91; “Basar 
va-Ruah,” [1904], id., 2, pp. 181-194.  On the implied connection between R. Kook and the world of scholarship in his time 
and for additional bibliography, see my dissertation, p. 106, n. 189. 
38 Joseph Heinemann (Aggadot and Their History [Hebrew], pp. 163-179) has studied the thought processes of the sages of the 
Land of Israel (characterized by a certain non-coercive gracefulness) in comparison to the formal thought of the Babylonian 
sages.  See also Isaac Heinemann, The Ways of the Aggadah (Hebrew) (Jerusalem, 1970), pp. 187, 191.  R. Abraham Joshua 
Heschel likewise classified tannaitic and amoraic literature in light of a distinction between an aggadic principle on the one
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today’s scholarship;38 still, R. Saul Lieberman has 
noted the tendency of exegetes dealing with 
Kabbalah to interpret the Yerushalmi39 (generally 
ignored as a subject of exegesis) and to immigrate 
to the Land of Israel,40 as well as the connection 
between kabbalistic teachings and efforts to find 
mystical leanings in the Yerushalmi.41 

“This sharp distinction between the two Talmuds 
recurs as a motif throughout R. Kook’s writings.” 
What does R. Kook do with this distinction, and 
what are its educational implications? According to 
R. Kook, the sharp dichotomy between aggadah and 
halakhah is associated with the Babylonian way of 
thinking, while the effort to intertwine them fits 
the spiritual-halakhic world of the sages of the 
Land of Israel.42  He takes the view that these two 
positions represent two jumbled aspects—
Babylonian and Jerusalemite—of halakhic thought: 
the former emphasizes boundaries, while the latter 
emphasizes linkages and interconnections.  One 
imposes limits and measurements; the other blurs 

boundaries and leaps fences.  Neither is negated by 
the other; on the contrary, each depends on the 
other.  At times they oppose and displace each 
other; at times they draw near to and complement 
each other. 

R. Kook opposed the position (prominently 
advocated by the author of Shenei Luhot ha-Berit43) 
that Israel’s return to its land would warrant 
abandoning the exilic Torah of the Diaspora and 
returning to the Jerusalemite Torah of the Land of 
Israel.  In his view, there is a need to bridge the 
differing temperaments that gain expression in the 
two Talmuds.  He calls for a dialectical stance that 
permits realizing the full spiritual potential of both: 

I do not see the vision of perfection except 
by combining all the components of the 
good that flow to us from all the various 
sides, from earliest times until the most 
recent generation. 

The sacred work of clearing the path and 
bridging the profound divisions—that is 

hand and a normative-formal principle on the other.  See his Theology of Ancient Judaism (Hebrew, Torah min ha-Shamayim be-
Aspaqlariyah shel ha-Dorot) (London and New York 1962), vol. 1, pp. xvi-xx (“the Babylonian version and the Land of Israel 
version”).  A jurisprudential comparison appears in a study by Hanina Ben-Menahem, “The Yerushalmi and the Bavli on a 
Judge Who Strays From the Law” (Hebrew), Jewish Law Annual, 8 (1981), pp. 113-134. For a broader consideration of the 
subject, see my dissertation, pp. 106-107, n. 190. 
39 See Jacob Zussman’s comments on Lieberman’s study of the Yerushalmi in “Traditions of Method and Text With Respect to 
the Talmud Yerushalmi” (Hebrew), in Studies in Talmudic Literature (Jerusalem, 1983), pp. 13-14.  And see Saul Lieberman, 
Tashlum Tosefta (Jerusalem, 1970), p. 65. 
40 See also Judah Liebes, “The Zohar’s Link to the Land of Israel” (Hebrew) (unpublished), p. 2. My warm thanks to Prof. 
Liebes for making this ms. available to me. 
41 I am not referring here to the phenomenon of quotations in the mystical literature that appear in “Yerushalmi” garb, though 
there is no doubt that that the origin of this phenomenon is indirectly tied to our subject. In this context see also Ha-Kohen, 
Mahanayim 6 (1994), pp. 58-61 and bibliography id.  On the subject of mystical tendencies in Talmudic literature, see D. J. 
Halperin, The Merkabah in Rabbinic Literature (New Haven, 1980); id., The Faces of the Chariot (Tübingen, 1988); Itamar 
Greenwald, “On the Study of the Sages’ Use of Mysticism” (Hebrew), in A. Oppenheimer, Y. Gafni, and M. Stern, eds, Jews 
and Judaism in the Time of the Second Temple, the Mishnah, and the Talmud (Hebrew) (Jerusalem, 1993), pp. 297-315.  Connections 
between a wider range of Talmudic material and the world of Kabbalah are drawn in I. Chernus, Mysticism in Rabbinic Judaism 
(Berlin and New York, 1982). 
42 This is so despite the relatively limited treatment of aggadic matters in the Yerushalmi and their more extensive treatment in 
the Bavli.  On this paradox, see Adin Steinsaltz, Talmud for All (Hebrew) (Jerusalem, 1977), p. 44. 
43 According to Isaiah ben Abraham ha-Levi Horowitz (author of Shenei Luhot ha-Berit and known, after the acronym for that 
work, as “Shelah”), we should repudiate the Torah of Babylonia (attained through casuistic argument) and affirm the Torah of 
the Land of Israel (which is closer to the source of Torah).  The former is the result of sin; it is a translation of the source and 
it devastates its students within the house of Torah.  The latter is nearer to the divine light, warming its students.  See Shelah, 
Shenei Luhot ha-Berit, Masekhet Pesahim Mazzah Ashirah, Discourse 3 for Shabbat ha-Gadol coinciding with Parashat Mezora (16a). 
See also G. Blidstein, “The Torah of the Land of Israel and the Torah of Babylonia in the Teachings of the Neziv of 
Volozhin” (Hebrew), in A. Ravitzky, ed., The Land of Israel in Modern Jewish Thought (Hebrew) (Jerusalem, 1998), pp. 476-477.  
See also Neriyah Gotel, “The Torah of the Land of Israel—The Talmud Yerushalmi in Rabbi Kook’s Thought” (Hebrew), in A. 
Wahrhaftig, ed., Yeshu`ot Uzzo—Issues of Redemption and Messiah, Memorial Volume for R. Uzi Kolechheim, of blessed memory 
(Jerusalem, 1996), pp. 390-412. 
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the work that I would like to see beloved 
of all who deal with the soul of the Torah, 
as it is beloved of me.44 

III 

The Sages of the Land of Israel vis à vis the 
Sages of Babylonia 

As noted, the distinction between the Bavli and the 
Yerushalmi reflects or parallels the distinction 
between dissimilar spiritual-intellectual types.  R. 
Kook portrays the type of student that develops at 
the knees of each of the two types of Torah. 

To his thinking, the Torah of the Land of Israel is 
not only a function of place; it is a function of a 
personality construct and of distinctive educational 
and intellectual patterns.  A person who can 
discern specifics by deducing them from the 
general rule differs from a person who considers 
only the specifics themselves in their particularity: 

It is understood that specifying the details 
of the laws on the basis of the Torah’s 
overall spirit requires a very wise decisor, 
able to deal with the great concepts on 
which the principles of the Torah are 
based.  One who has not attained that level 
will be able only to rule on specific laws on 
the basis of those matters that can be 
considered solely in their specificity.45 

The Diaspora sages are limited by their 
dependence on thinking that reasons from 
“particular item to particular item;”46 in contrast, 
the sages of the Land of Israel can think in a 

manner that penetrates “the profundities of exalted 
sanctity”47 or that manages to combine the varied 
specifics into one splendid whole.  Speaking of 
himself, for whom these distinctions are an 
existential reality, R. Kook says: 

The sort of light and delicacy of holiness 
that is available in the Land of Israel for 
Torah scholars seeking God is not at all 
available outside the Land of Israel.  And I 
myself know and bear witness to that, to 
the extent allowed by my limitations.48 

These comments, too, prove vulnerable to 
challenge.  Some of R. Kook’s wording conveys 
the sense of an overlap between “place” and 
manner of cognition.  But if that is so, his remarks 
are theoretical only (that is, they describe the 
cognitive ontology of the people of the Land of 
Israel), and they do not offer a pedagogic theory 
applicable to the complex reality that must be 
confronted.  Moreover, these remarks would lead 
us to expect that “the students of the Land of 
Israel,” with their distinctive cognitive qualities, 
would be those dwelling in the Land and, 
conversely, that students dwelling outside the Land 
would lack those qualities. 

But that does not appear to be the case.  In many 
instances, R. Kook speaks in praise of sages who 
applied these “Jerusalemite” cognitive qualities 
while still living and working in the Diaspora;49 in 
many others, he describes yeshiva students in the 
Land of Israel who have purely halakhic 
orientations.  His comments on his own 
experiences are problematic as well, though the 

44 “And in recent times, how nice it is to combine the discourse of the Vilna Ga’on’s disciples and that of the Besht’s disciples, 
though they in their time were so much at odds with each other” (Iggerot, 1, p. 304 [Jaffa, 1910]).  See also Orot ha-Qodesh, 1, p. 
23: “This generation must be armed with might, with giants of Torah learning, masters of tradition, masters of Torah and 
halakhah, accustomed to aggadah, suffused with the holy spirit, and the spirit of prophecy will not be lacking in them.  And they 
will intensify Israel’s power, preparing it for redemption and exalting the Torah through prophecy and the holy spirit, and the 
halakhah, its practice, and its study through aggadah and logical morality.” In light of that vision, R. Kook provides a 
historiosophical account of the qualities of the generation of the redemption.  See also Orot, pp. 116-117, referred to above. 
45 Ayin Ayeh, Berakhot, 1, Introduction, p. 16. 
46 Iggerot, 1, p. 113 (Jaffa 1908): “In the Diaspora one must glean in the dark…conceiving of matters only item by item.  But 
the core of the matter, grounded in the profoundness of exalted sanctity, cannot be apprehended.” 
47 The qualities of “wisdom grounded in awe, faith, and service, the breadth of morality, and the wisdom of life” are available 
to them (id.). 
48 Id. 
49 Explicit statements of this sort can be found with reference to two figures whose complex thought blended halakhah and  
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scope of this article does not allow for full 
consideration of that matter.50  In any event, it is 
difficult to tell for certain whether R. Kook is 
speaking as a theorist of education (in which case 
his comments would be applicable to various types 
of people at all times and all places) or as an 
observer of the ontological-cognitive differences 
between the students he encountered in the Land 
of Israel and those he found outside the Land.51  It 
may be most accurate to say that at times he spoke 
in one mode and at times in the other. 

“The Torah of the Land of Israel is a function of 
a personality construct and of distinctive 
educational and intellectual patterns.” 

R. Kook envisioned a novel intertwining of the 
cognitive structure of both Torot; but before that 
novel step could be taken, he believed, it was first 
necessary to recognize their differences.  Similarly, 
the halakhic and aggadic spheres cannot be 
blended without first recognizing the differences 
between them.  In other words, blending the two 
realms requires discrimination and measurement, 
and they cannot be successfully synthesized unless 
their boundaries are first delineated: 

The mode of discourse for each [i.e., for 
aggadah and prophecy on the one hand and 
halakhah on the other] must be in accord 
with its distinctive spirit and [only 
thereafter—A.R.] be moved as well by the 
spirit of its counterpart in accord with 
proper blending and union.52 

And even though the conduits are certainly 

different, the one leading to prophetic 
contemplation and the other to 
contemplation of reasoned wisdom, they 
are nevertheless connected; and the 
prophetic components and the wisdom 
components merge as one.53 

The same dynamic can be found in R. Kook’s 
educational and psychological teachings.  In his 
view, a student can be harmed by concentrating on 
the study of a subject ill-suited to his spirit.  A 
student inclined by nature to aggadah should no 
more be taught halakhah than one inclined by 
nature to halakhah should be taught aggadah.  This 
sort of mismatch, in his view, accounts for what he 
saw as the depressed spiritual state of students in 
the Land of Israel vis à vis those in the Diaspora: 

The [Land of Israel’s students’] limited 
self-esteem, resulting from the mistress’s 
subjugation to her handmaiden [i.e., the 
students in Babylonia], is garbed in the 
mantel of fear of Heaven…54  In this way, 
the honor of the cherished Land, the place 
of God’s footstool, is trampled 
underfoot…. And the students in the Land 
of Israel become crushed and lowly, 
abandon their prowess, and think that they 
are nothing more than underlings to the 
sages of the Diaspora, imitating [the 
latter’s] unenlightened, low-level casuistry. 
As a result, the sages of the Land of Israel 
are truly enfeebled, though they are 
[created] for greater things.  But when they 
take their position on their exalted 
platform, they produce everything…in a 

thought: Nahmanides (a Sefardi) and R. Elijah the Ga’on of Vilna (an Ashkenazi).  See R. Kook’s consideration of these
figures in Ozrot ha-Re’ayah, 4, p. 116; Ma’amarei ha-Re’ayah, 1, p. 50.  These personalities became central figures in R. Kook’s 
teachings.  See Ha-Kohen, Alon Shevut-Bogerim, 7, p. 115, nn. 8-9; Gotel, Yeshu`ot Uzzo, p. 392 and n. 7; Sharlo, Torat Erez 
Yisra’el, pp. 148-149, 152, 183; Ish-Shalom, Rabbi Kook (Hebrew), pp. 18-19.  See also his close link to the Neziv (R. Moses 
Zevi Neriyah, Sihot ha-Re’ayah [Benei Beraq, 1993]. P. 99; Ma’amarei ha-Re’ayah, 1, pp. 123-126); and to R. Israel Meir of Rodin 
(Ha-Hed [1935], Ma’amarei ha-Re’ayah, 1, pp. 131-133). 
50 See my dissertation, pp. 115-116. 
51 I am deeply grateful to my father and teacher Michael Rosenak for calling this important distinction to my attention. 
52 Orot ha-Qodesh, 1, p. 24 et passim. 
53 Id., p. 272. 
54 The subject of “fear of heaven” and its problems are extensively treated in R. Kook’s writings. He sees it as one of the 
factors likely to impede the service of God in his time.  See Orot ha-Qodesh, 3, pp. 20, 23, 26, preface; Eight Files, File 1 [1904-
1914], sec. 260, 267, 269-270, pp. 97-100; id, sec. 274, p. 101; id., sec. 283, p. 104, etc. 
55 Iggerot, 1, p. 113 (Jaffa, 1908).  This contraction generates an “inauthentic life.” (Rabbi A. I. Kook, Orot ha-Torah (Jerusalem, 
1985), chap. 13, par. 7.) 
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truly majestic way.55 
The student’s lack of self-awareness, and his 
adoption of an outward appearance unsuited to the 
construct of his soul, prevent the spirit of the Land 
of Israel’s students from being revealed and its 
potential from being realized.56 

And so we see that the distinction between the 
Yerushalmi and the Bavli—between “the Torah of 
the Land of Israel” and “the Torah of the 
Diaspora”—like that between students of halakhah 
and students of aggadah, produces a sensitivity to 
the different types of students, each of whom 
requires personal guidance suited to his nature.  
This certainty does not constitute an educational 
breakthrough; the model is familiar from the 
teachings of R. Hayyim of Volozhin and the 
position of the Maharal.57  What I have done here 
is show how this position fits into R. Kook’s 
overall teaching. 

IV 

Tailoring Education to the Child 

Having reached the foregoing conclusion, R. Kook 
addresses himself to the question of proper 
pedagogy.  Instruction must be suited to the child’s 
age and abilities,58 a premise not without early 
precedent.59  We must prepare the child to 
confront and master the basic building blocks of 
halakhah and aggadah.  The two poles must be 

acquired as a spiritual and cultural foundation, 
along with a desire to synthesize and build bridges 
between the two areas.  But the student will attain 
mastery in accord with his own learning style and 
level, taking account of his own inclinations and 
personal qualities.60 

“A student inclined by nature to aggadah should 
no more be taught halakhah than one inclined by 
nature to halakhah should be taught aggadah.” 

 “Tailor the education to the child” [lit., “Teach the 
child in accord with His way”; Prov. 23:6]—that 
brief statement holds the entire secret of 
education.  It teaches us that even a child just 
attaining the age of education already has his own 
special way.  And if he has his own special way, 
there can be no doubt that we adults, who have 
already drawn distant from the child’s way…are 
obligated, when we come to educate our children, 
to contemplate the child’s soul and understand his 
way so we can tailor the education to it.  Only then 
will we be certain that the outcome will be the one 
we long for, that even when he grows old, he will 
not veer from what he has been taught.61 

The various disciplines require drawing distinctions 
among types of students.  “Everyone must engage 
in his own area of activity…and not abandon 
whatever it is that particularly suits his spirit.”62  
Those who are not at all attracted to aggadah in any 

56 R. Kook’s students tell that when he immigrated to the Land of Israel after World War I, established a Jerusalemite study 
group.  See R. Moshe Zevi Neriyah, Life of Rabbi Kook (Hebrew) (Tel-Aviv, 1993), p. 113. 
57 That being so, it is of interest to compare R. Kook’s educational approach with that of R. Hayyim, who also stresses the 
need to take account of the individual dimension, and with the Maharal’s individualistic educational method.  (On R. Hayyim, 
see R. Hayyim of Volozhin, Hanhagot ve-Eizot, part 1, sec. 6, 61, 115, 127; id., part 2, 15 she’eltot, sec. 68; Immanuel Etkes, The 
Gaon of Vilna: The Man and His Image [trans. from the Hebrew by Jeffrey M. Green] [Berkeley, 2002], chap. 5.  On Maharal, see 
Maharal, Gur Aryeh [Jerusalem, 1994], Parashat Vaethanan, 6, 5, pp. 123-124; id., Sefer Be’er ha-Golah, First Be’er, p. 20; P. Aaron 
Kleinberg, The Pedagogic Thought of Maharal of Prague [Jerusalem, 1962], pp. 54-57, 128, and chap. 9.) 
58 Olat Re’ayah, 2, pp. 181-182.  This is the distinction between “gedolim” and “beinonim”; see Orot ha-Torah, chap. 9, sub-par. 3. 
59 The practice of grading the material to be studied in accordance with the students’ nature is attested in the yeshiva world as 
early as the sixteenth century.  See Alexander Marx, “R. Joseph of Orly as Teacher and Head of the Yeshiva in Siena,” 
(Hebrew), in S. Lieberman, S. Z. Zeitlin, S. Spiegel, and A. Marx, eds., Louis Ginsburg Jubilee Volume  (New York, 1946), 
Hebrew section, p. 289, n. 41.  See also Sefer Hasidim (Jerusalem, 1957), sec. 308. 
60 “Everyone who has some distinct strength must perfect it to the extent he can” (Rabbi A. I. Kook, Musar Avikha 
[Jerusalem, 1985], chap. 4, sub-par. 4, p. 49). 
61 Ozrot ha-Re’ayah, 4, p. 109 (Jerusalem, 1933). 
62 Orot ha-Torah, chap. 9, sub-par. 1; Musar Avikha, id.  “One should always study Torah at the place his heart desires” (Be-`iqvei 
ha-Zon, p. 118); Eight Files, File 1, sec. 430, p. 141.  Of interest in this context is R. Simhah Yerushalmi’s account of educational 
practices in the yeshiva: “Each one studied on his own…the young men who came here were steeped [in learning]…they 
could not submit to the discipline of a [fixed] form of study…each already had his own form and method, having come from  
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form “should not undermine the sacred [by 
attempting to study it].”63  R. Kook saw danger in 
attempting to study material unsuited to one’s 
distinctive personal qualities: 

Some fell into bad ways [i.e., left the fold] 
because their manner of study and of 
striving toward spiritual perfection was 
untrue to their distinctive personal 
qualities.  If one well suited to aggadic 
materials, who finds halakhic matters 
inconsistent with his character, 
nevertheless regularly deals with them, 
devoting himself to halakhic matters 
because he does not recognize the value of 
his particular [aggadah-related] talent—as is 
the usual practice—he will sense within his 
soul opposition to the material he is 
working with, because his devotion to it is 
not in accord with the nature of his 
individual talent. 

But if he finds his role and fulfills it, 
dealing regularly with the material in the 
Torah that is suited to the characteristics of 
his soul, he will recognize immediately that 
the sense of opposition he feels when he 
deals with halakhic matters arises not from 
any shortcoming in those sacred and 
essential studies, but from the fact that his 
soul craves some other subject for regular 

Torah study.64 

It follows that learning must be conducted in a 
manner consistent with the needs of the individual 
student.65  One “whose mind [lit., heart] is sharp 
should certainly devote much time to in-depth 
casuistic analysis of the gemara, Rashi’s 
commentary, Tosafot, and the decisors; but one 
suited to deal with concepts and 
Kabbalah…should devote his principal learning to 
coming to know his Creator.”66  In R. Kook’s 
view, engaging in conceptual thought in general 
and Kabbalah in particular requires erudition, 
analysis, and diligence, “exactly like the diligence 
[needed for] the Talmud and halakhic decisors.”  
But, as noted, not everyone has the qualities that 
make him prepared to do so.”67  A clear statement 
of all this can be found in the response of a R. to 
one who had complained to him that his son “had 
no great desire to learn.”  The rabbi said, “I, too, in 
my youth had no great desire to learn halakhah.  My 
heart was drawn to the study of aggadah, and 
through the study of aggadah, I came to learn 
halakhah.  I advise you to teach your son aggadah, 
through which he will come to study halakhah.”68 
This response fits well, in form, content, and 
pedagogy, with R. Kook’s overall teaching: 

1. As a matter of form, we see the structure of R. 
Kook’s dialectical “doctrine of the unity of 
opposites.”69 This doctrine permits R. Kook to 

[backgrounds involving] different methods.  And in the yeshiva, democracy prevailed; each was allowed to continue in his 
own way…there was no [fixed] form, and they were pleased by this freedom, democracy, and lack of discipline….This was the 
essence of [R. Kook’s] method—it was necessary to allow each person to develop in accordance with his own abilities.  For 
example, a young man who excelled at writing conceptual articles for a certain religious newspaper was not regarded as 
thereby lacking [full-time devotion to Torah study], for R. Kook said we need Torah scholars but also writers and thinkers—
of course, in strict of observance of the holy. (From an interview with R. Simhah Yerushalmi, Rabbi Kook House, pp. 5-6. 
63 Orot ha-Torah, chap. 9, sub-par. 12. 
64 Id., sub-par. 6.  An sharper statement consistent with this one has only recently been published from manuscript in Eight 
Files: “There are creatures that grow in the sea, and there are creatures that grow on land.  If the sea-creatures come up to 
land, they die immediately, and if the land-creatures go down to the sea, they die immediately.  So, too, there are souls who 
can live only by immersion in a particular spiritual circle, and when they leave that circle, they die of spiritual strangulation or 
some similar process of desiccation…” (Eight Files, File 3 [Jaffa, through 1914], sec. 142, pp. 61-62.)  That passage was written 
in a different context, however, and it requires separate consideration in view of R. Kook’s thought overall. 
65 Ma’amarei ha-Re`ayah, 1, p. 65. 
66 Iggerot, 1, pp. 41-42 (Jaffa, 1907).  “And his knowledge will reach that point” (Orot ha-Torah, chap. 9, sub-par. 12; see also id., 
sub-par. 3). 
67 Iggerot, 1, pp. 41 (Jaffa, 1907). 
68 Lifschitz, Shivhei ha-Re’ayah, p. 180. 
69 Avinoam Rosenak, “Halakhah, Aggadah, and Prophecy in the Torah of the Land of Israel in Light of the ‘Unity of 
Opposites’ in Rabbi Kook’s Teachings,” forthcoming in a collection of studies on religious Zionism edited by Avi Sagi and 
Dov Schwartz. 
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argue that phenomena that appear contradictory 
(such as the world of halakhah on the one hand and 
that of aggadah and prophecy on the other) flow 
from different sides of the same overall source and 
constitute expressions of that source.  The 
fragmentation we perceive is only superficial, 
reflecting different openings to the same unified 
goal. 

2. As a matter of content, the suggestion conveys 
the desirable links between halakhah and aggadah 
and between the Bavli and the Yerushalmi. 

3. And, as a matter of pedagogy and cognition 
theory, R. Kook’s remark here meshes nicely with 
his “doctrine of will” and his “doctrine of the 
person,”70 regarding to the educational process 
through which a child should pass in the course of 
his studies. In his words: 

The will is the source of life.  A person’s 
will, in truth, is the foundation for his 
perfection and existence.  And so this will 
requires development and constraint more 
than all other forces.  In human childhood, 
a person’s natural will requires training that 
entails submission, breaking, and reversal. 

As a person proceeds toward perfection, 
[however,] his personal will proceeds 
toward the good, and breaking that will 
[now] entails the loss of much good….71 

In other words: although the educational process 
begins by breaking the savage will, the more the 
will ripens and matures, the more it is necessary to 
treat the child’s unfolding character cautiously and 
direct it within the framework of the good 
inclinations he is developing from within himself. 

As noted, this caution does not simply ensure that 
the soul will not be crushed by the educational 
practice; it also implies hope for the future.  
Through it, R. Kook hopes, the child will progress 
from the conceptual-aggadic or halakhic-detailed 
world in which he began toward an interest in the 
cognitive element that had previously been alien to 

him. 

“The sense of opposition he feels when he deals 
with halakhic matters arises from the fact that his 
soul craves some other subject for regular Torah 
study.” 

A close reading R. Kook’s writings, however, 
shows that something more is afoot here, and that 
his treatment of the present subject opens the door 
to one much more comprehensive, on both the 
abstract and the practical-halakhic planes. The 
future intertwining envisioned by R. Kook between 
“men of [practical] halakhah” and “men of [broad] 
aggadah” represents, as a practical matter, a 
particular version of the future “men of prophecy.”  
And we are not dealing here not with simple 
prophecy but with prophecy at the level attained by 
Moses: 

Just as the practical people, skilled in 
practical matters and their wisdom, are not 
equipped for clear apprehension of 
spiritual matters, and their spiritual 
contemplation is defective, intermingled 
with obscure judgments from the world of 
practicality to which they are tied, so, too, 
the spiritual people, positioned at the most 
elevated point in the world, are not 
equipped for full practical contemplation, 
and their practical knowledge and their 
desire to complete it are simply a shadow 
emanating from the higher spiritual 
matters. 

The higher spiritual quality, to be sure, has 
a great ability to encompass everything; but 
that is only by means of the attribute of 
revelation through a clear glass [as to 
Moses].  Accordingly Moses said of himself 
“And there was a king in Jeshurun [Deut. 
33:5]”; but at the level of the later 
generations, the king and the prophet were 
separate….72 

That being so, this area of R. Kook’s teachings 

70 See Daniel Hamiel, A Model of Personality in the Teachings of Rabbi Kook (Hebrew), doctoral dissertation, Jerusalem, 1993.
71 Orot ha-Qodesh, 3, 76; Eight Files, File 1, sec. 191, p. 77. 
72 Orot ha-Qodesh, 1, 276; Eight Files, id., sec. 192, p. 77. 
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pertains not only to education, but also to the 
spiritual nature of the prophet and the nature of 
his integrated Torah, which blends aggadah and 
halakhah. Perhaps it is best stated as follows: The 
intellectual level required for a teacher to be able to 
mediate between students of halakhah and students  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

of aggadah is identical to the intellectual preparation 
required of the prophet who is capable of blending 
the two domains. 
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A Plea for the Chained Daughters of Israel: Comments on 
Aviad Hacohen’s Tears of the Oppressed 
 
Daniel Sperber 
 
(This essay was written prior to R. Michael Broyde’s review—ed.) 

 
ewish marriage is not merely a contractual 
agreement on the part of two consenting 

individuals, but a sacred bond between them.  
Hence, the marriage is called qiddushin, from 
qedushah (holiness).  It is one of the most basic 
building-blocks of Jewish society, rightly 
commanding our greatest respect.  Hence, we must 
beware of de-sanctifying it in any way.  

Jewish marriage, however, also implies love and 
mutual respect on the part of both partners.  In the 
sheva berakhot, the seven marital benedictions, we 
pray to God that He bring joy (same`ah tesamah) to 
re’im ahuvim, friends who are lovers, meaning that 
both friendship and love are the requirements of a 
successful marriage.  And in Derekh Erets Zuta 9.12, 
we are cautioned to take heed to respect our wives. 

When love, friendship and respect are not part of 
the marital relationship, and conflict and enmity 
replace those values, then, the rabbis may rightly 
demand the dissolution of that sacred bond, the 
continuation of which can only be a source of 
further grief and anguish.  In such cases, an 
unwillingness to dissolve the marital bond permits 
further extreme suffering, and the shackles of 
marriage cry out to be broken. 

We are fully aware of the potential danger involved 
in any act which may undermine the sacrament of 
marriage and erode its halakhic validity.  And, in 
this respect caution is admirable.  Yet, excessive 
caution may lead to stultification, and an even 
greater erosion of the adherence to halakhic marital 
norms.  (See B. Gittin 56b on the rabbinic censure  
 
 

of Rav Zechariah ben Avkulas’ excessive caution.)  
It is to protect the special status of our marriage, 
then, that we must seek creative, permissible 
solutions.  Else, these tragic situations may 
endanger the institution itself. 

After reading carefully the meticulous analysis of 
Dr. Aviad Hacohen and his very persuasive, and 
indeed compelling, arguments for the use of the 
principle of kiddushei ta`ut in certain cases where 
the defect can be proven to have been existent at 
the time the marriage was contracted, I highly 
commend his outstanding work.  I find the need 
for further comments on the subject on my part 
quite unnecessary.  This is all the more true after 
reading the introduction by Professor Menachem 
Elon, the doyen of Mishpat Ivri studies, with its 
familiar clarity of expression, and his general 
approbation of Dr. Hacohen’s findings and 
suggestions. 

Nonetheless, I am aware of the fact that despite 
the force of the argument put forward in this 
study, and its firm basis, it may evoke negative 
criticism and even outright rejection on the part of 
some Torah scholars.  The main thrust of their 
argument, I believe, will be concern that accepting 
the recommendations of the study can easily lead 
to a morass of conservative and reform halakhic 
thinking.  Much simpler suggestions in less radical 
fields of halakhah have evoked precisely this kind 
of response, and the initiators have been severely 
criticized and even denigrated.  The reason for 
such reactions is sometimes the fear of  
 

J 
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"innovation" and creative thinking, which, it is 
argued, breaks with sanctified tradition.1 

What such critics fail to appreciate, or even choose 
to overlook, I fear, is that innovation and creative 
thinking are the hallmarks of the halakhic process, 
and were brilliantly practiced throughout all 
generations until recent times, and by the greatest 
of authorities.  As Professor Elon comments in his 
introduction, throughout all Jewish history, the 
halakhah has faced the challenge of changing 
societal situations and creatively found viable 
solutions within its own normative parameters. 

It is because I foresee such negative criticism—as 
opposed to creative critical analysis which we all 
welcome—that I have taken it upon myself to pen 
the following general comments. 

The danger inherent in innovation was succinctly 
formulated by one of the greatest authorities of the 
early 19th-century, R. Moses Sofer, (the “Hatam 
Sofer”) when, in his struggle against the newly 
emerging reform movements, he stated in his 
famous play on the wording of the halakhah on an 
unrelated point,  “hadash asur min ha-Torah”—

“innovation is forbidden by biblical law".  At the 
other extreme, R. Abraham Isaac Hacohen Kook, 
one of the most outstanding halakhic thinkers and 
decisors of the early twentieth century, made his 
counter formulation: “The old will be renewed, 
and the new will be sanctified."  In the socio-
political circumstances obtaining in his time, he 
found that the need for highly creative innovative 
thinking was an absolute necessity, as indeed it is 
today. 

“It is because I foresee such negative criticism that 
I have taken it upon myself to pen the following 
general comments.” 

Changing socio-economic and political situations 
require—nay demand—halakhic responses.  Our 
halakhah is flexible enough and its normative 
parameters are broad enough to admit of such pro-
active thinking.  For, above all, our legal system is a 
Torat Hayyim, a “living Torah” and a livable system 
(Lev.  18:5), whose “ways are ways of pleasantness, 
and all her paths are peace” (Prov. 3:17).  This is a 
guiding principle intrinsic in rabbinic thinking, and 
has determined the halakhah in a great variety of 

1 See for example, how Rabbi Yitzchak Isaac Halevy Herzog, Chief Rabbi of Israel in the 1950’s, believing that certain changes 
in the area of inheritance law were critical to the future survival and development of the Jewish legal system, and that there was 
sufficient justification for enacting taqqanot that would  explicitly and directly equalize the inheritances of all heirs - contrary to 
classical Jewish law—suggested adding a clause in the ketubbah whereby the couple leave their future children, male and female, 
equal shares in their estates.  Ben Tzion Greenberger, in his essay, “Takkanut in the Matter of inheritance", in The Halakhic 
Thought of Rabbi Isaac Herzog, B.S. Jackson ed. (Jewish Law Association Studies V) Atlanta 1991 p. 52 writes:  

Rabbi Herzog’s approach in this matter is illustrative of a fundamental element in his halakhic methodology: a 
willingness, on the one hand to probe the boundaries of halakhic flexibility, and to take positions on disputed issues, 
that is, a "readiness to decide", and, on the other hand, a certain degree of "political realism" that influenced him to 
seek less radical solutions whenever possible so as to avoid potential criticisms from the broader community of more 
conservative halakhic authorities. 

Nonetheless, continues Greenberger: 
As was perhaps to be expected, Rabbi Herzog’s proposals were nevertheless strongly opposed by various halakhic 
scholars and his proposals ultimately were not enacted. 

One of the main arguments against Rabbi Herzog's suggestions put forward by Rabbi Ovadya Hadaya, a member of the Council 
of the Chief Rabbinate, is described by Greenberger  as follows (p. 53): 

"...that it was futile to attempt to make Jewish law more palatable" to the public by correcting injustice in Jewish 
inheritance law, since this...would lead the general public to believe, and therefore to demand, that the Rabbinate 
should amend many other areas of halakhah as well.   

In the continuation of his analysis, Greenberger shows that there were halakhic authorities who concurred with Rabbi Herzog's 
approach.  But, for a variety of reasons, they were not involved in the debate, and therefore it did not affect its outcome. 
Greenberger (p. 56): 

These analyses indicate that, at least from a purely halakhic perspective, Rabbi Herzog stood on firm ground.  He was 
unfortunately slightly "ahead of his time" and was therefore unsuccessful in convincing his contemporaries of the 
validity, and more importantly, of the timeliness and critical necessity, of the course of action he proposed. 

Examples of this kind are unfortunately legion, and we have cited this one example to demonstrate what might be the tragic 
outcome of such a "rejectionist" attitude. 
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legal contexts.  Thus, for but one example, the 
sages, in clarifying which plants were to be used 
with the lulav (Lev. 23:40), rejected certain 
suggested identifications because they were of 
plants which were prickly and spiky and would 
serrate the hands of whomever handled them, and 
it is not feasible that the Torah would demand the 
use of such, for “her ways are the ways of 
pleasantness” (B. Sukkah 32).  Numerous examples 
of the use of this verse and guiding principle are to 
be found in a variety of halakhic contexts 
throughout rabbinic literature2.  Indeed, in B. Gittin 
59b, Abbaye responds to Rav Yosef:   

All the Torah is mi-pnei darkhei shalom, is 
intended to engender peaceful relations, as 
it is written "her ways are the ways of 
pleasantness, and all her paths are peace."   

Perhaps this is one of the underlying, although 
unstated, reasons for the remarkably sensitive 
attitude of the sages to the agunah issue.  As 
Maimonides wrote in his Mishnah Torah (Hilkhot 
Gerushin 13:29): 

...for the sages directed us in this matter to 
be lenient, and not to be stringent, in order 
to free the agunah. 

And he continues: 

Let it not be difficult in your eyes that the 
sages freed such a serious ervah (state of 
forbidden union) through the testimony of 
a woman or a slave or bondwoman, or a 
gentile, or on the basis of casual narrative 
(mesiah le-fi tumo), or by hearsay, or based 
on a written document (u-mi-pi ha-ketav) [all 

normally inadmissible as evidence]... .  
[And this is] in order that the daughters of 
Israel should not remain in chains (agunot)3. 

The sages showed similar compassion towards the 
mamzer, the illegitimate child, who, through no 
fault of his own is so stigmatized by the halakhah.  
They sought all manner of ways to remedy that 
status to permit him or her to marry.  Thus, 
according to B. Yevamot 80a, if a husband goes 
away, leaving his wife alone for twelve months, and 
she gives birth at the end of this period, we 
assumed that her pregnancy lasted twelve 
months(!), rather than suspecting her of infidelity.  
And if this occurred even after twelve months, 
according to the author of Halakhot Gedolot, we 
posit that the husband returned secretly in the 
interim period, and brought about his wife's 
pregnancy, unless he makes a declaration to the 
contrary.  So too, if a woman declares that her 
offspring is not of her husband, we do not accept 
her word, to rule the child as illegitimate, (B. 
Yevamot 47b, B. Bava Batra 127a).  And there is no 
such thing as an uncertain mamzer (safeq mamzer).  If 
there is uncertainty as to his legitimacy, he is not a 
mamzer. (B. Qiddushin 76a)4 

Compassion and sensitivity are then among the 
hallmarks of classical normative halakhah, and were 
the catalysts for creative and innovative "problem 
solving".  In the words of Rambam (Hilkhot 
Shabbat 2:3): 

Thus you have learned that the laws of the 
Torah are not intended to be vindictive in 
[this] world, but [to display] mercy and 
charity and peace in [this] world. 

2 See, for example B. Yevamot 15a; 87b. 
3 Rambam here gives as a primary reason for this leniency: "For the Torah not only demanded two witnesses and the new 
rules of testimony in a case where one cannot clarify a situation without recourse to the witnesses and their testimony....
However when it is possible to determine the facts... it is highly unlikely that the witnesses will give false testimony." 
However, he ends this statement with the main justification, which is to free the chained woman.  Furthermore in other 
circumstances the Rabbis were suspicious of possible falsification of evidence.  See B. Gittin 67a (we suspect him of hiring 
witnesses); B. Yevamot 112a, (so that a woman should not put her eye upon [become enamored with] another [man], and spoil 
relations with her husband [meqalkelet al ba`alah]). The whole subject of how to deal with the agunah problem has a vast 
bibliography and the guiding principle throughout is “because of iggun (enchainment) its sages were lenient with her”. (B. 
Yevamot 88a). 
4 See, as just a few examples, Otsar Yisra`el, ed. J.D. Eisenstein, New York 1952, vol. 6, pp. 231-232; Otsar ha-Poseqim, vol. 1, 
Jerusalem 1955, 65a et. seq.; Louis Jacobs, A Time of Life: Diversity, Flexibility and Creativity in Jewish Law, New York 1989, pp. 
257-295, in an appendix entitled “The Problem of the Mamzer.”
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Indeed, this sensitivity expresses itself clearly in the 
halakhic use of the principle of kevod ha-beriyyot, 
human dignity, which plays so important a role in 
many legal contexts.5  And again in the words of 
Rambam (Hilkhot Sanhedrin 24:10): 

All these matters [are judged] according to 
how the judge views what is suitable for 
them, and what the hour requires.  And 
overall, his deeds should be directed 
towards heaven, and let not human dignity 
be treated lightly in his eyes. 

The particular issue under discussion is 
undoubtedly one that involves the issue of human 
dignity, requiring compassion and sensitivity to the 
pain and suffering of the woman enchained by the 
recalcitrant husband.  There is yet an additional 
element to be taken into account, namely that the 
refusal to grant a divorce even at times, after it has 
been mandated by the beit din, is often aimed at 
extorting financial and other benefits from the 
other side.  Here again, the Torah speaks with the 
utmost clarity against any form of extortion6—so 
much so that biblical law, for example, forbids the 
taking of interest on the part of the lender, a 
prohibition that later rabbinic law had to evade in a 
variety of innovative ways (primarily the heter isqa). 

 
 
 
 
 
 
 
 
 
 

Another indication of the Torah’s emphasis on 
compassion is the law related to pledged collateral: 

If thou at all take thy neighbor’s garment to 
pledge, thou shalt restore it unto him by that 
the sun goeth down; for that is his only 
covering, it is his garment for his skin: 
wherein shall he sleep?  And it shall come to 
pass, when he cries unto Me, that I will hear; 
for I am gracious.  (Exodus 22: 25-26). 

The chained women, shackled by their recalcitrant 
spouses, do indeed cry aloud—both to G-d and to 
the rabbis, to find them a compassionate and 
equitable solution to their tragic plight, and this 
within the parameters of traditional normative 
Jewish law.  The Lord surely hears them.  But the 
rabbinic leadership also must hear them.  For just 
as He is gracious and compassionate, so must we 
be.7 

Let us hope, then, that this thoughtful, sensitive 
and cogently reasoned study will fall upon willing 
years and open hearts, the hearts and intellects of 
our rabbinic leadership.  May they hearken with 
compassion, and as they firmly adhere to tradition, 
may they also see Dr. Hacohen's approach as a 
natural, organic continuation of the tradition of 
resolving perplexing challenges. 

5 See G. Blidstein, “Gadol Kevod ha-Beriyyot”, Shenaton ha-Mishpat ha-Ivri 9-19, 1982-3, pp. 127-185; N. Rakover, Gadol Kevod ha-
Beriyyot: Kevod ha-Adam ke-Erech-Al, Jerusalem, 1999 and my study “Congregational Dignity and Human Dignity: Women 
and Public Torah Reading,” The Edah Journal 3:2, 2002, pp. 1-14.  We may further add the article by Chaim Reines, Kevod ha-
Beriyyot, Sinai 27, 1950 pp. 157-166, and Eliezer Berkowitz’a book, Ha-Halakhah Kokhah ve-Tafkidah, Jerusalem 1981, pp. 
105-117.  A full bibliography may be found in N. Rakover, Otsar ha-Mishpat, vol. 1 (Jerusalem 1975) pp. 317-318, vol. 2 
(Jerusalem 1991) p. 317. 
6 Related to this is the highly developed set of laws on charity, and the rabbinic principle that the Torah was concerned not 
to cause monetary loss to Israel, (ha-Tora Hasah all Memonam Shel Yisra`el).  See Rabbenu Bahya’s commentary to Exodus 
12:4, ed. Chavel, (Jerusalem 1967) pp. 89-90; Torat Kohanim Metsora 5, M. Rosh ha-Shanah 3:4, Bavli ibid 27a; B. Menahot 76b; 
B. Yoma 39a; M. Negaim 12:5; Encyclopedia Talmudit vol. 11, (Jerusalem 1965) 240-245, etc. 
7 See B. Shabbat 1336; Y. Pe`ah ad init. 
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Misreading, Misrepresenting and Rabbinic Politics:  
A Response to Rabbi Michael Broyde 
 
Aviad Hacohen 
 
 
Introduction 

Usually an author is happy to see a review 
published about a book on a halakhic issue with 
the aim of commenting, correcting, improving, and 
shedding additional light on the topic. This is even 
more true when the review relates to a work that 
touches on life and death issues, a book whose 
topic is one of the greatest challenges faced by the 
contemporary halakhic world: to find a real 
solution (not just a theoretical one) for the 
thousands of agunot and mesoravot get whose 
freedom is constantly denied them by violent or 
extortionate husbands. 

There is one hurdle that should be passed by every 
review, whatever its nature. It has to be written in a 
spirit of fairness, integrity, honesty and impartiality. 
The reviewer must describe the book fairly, even if he 
disagrees with its content. He has to relate to what is in 
the book, and not ascribe to the author things that 
the author never wrote. In the last edition of The 
Edah Journal, there was an article written by Rabbi 
Prof. Michael Broyde claiming to be a “critique” of 
my book, Tears of the Oppressed. Sadly however, this 
review failed to clear the above hurdle in both 
spirit and substance. 

The enormous task of finding an appropriate 
solution for the thousands of agunot and mesoravot 
get, including through the use of the meqah ta`ut 
solution in appropriate circumstances, is too 
important to subject it to the mercies of the 
negative impression that R. Broyde attempts to 
attach to it. 

 

 
R. Broyde’s critique is aimed more at living people, 
whose activities for Am Yisra’el, Erets Yisra’el and 
Torat Yisra’el make them deserving of our 
appreciation and praise. Unlike fair criticism, which 
relates to what is actually written in the book, R. 
Broyde attributes to me statements I never made, 
and then constructs his argument on that basis. 
Significant portions of his review have nothing to 
do with my book. 

“Neither Rabbi Rackman’s beit din nor 
AGUNAH International is mentioned in the 
book.” 

The title of Broyde’s article is a noteworthy 
example. One who reads the title, the abstract at 
the beginning of the article, or the article’s various 
sections, might conclude that the main character of 
the book is Rabbi Emanuel Rackman and his beit 
din, while the agunot and the mesoravot get—for 
whom and about whom the book is written—are 
merely secondary players in the “plot,” mentioned 
only in passing. In the body of his article, Broyde 
also vents his anger at AGUNAH International, as 
another body for whose activities the book, 
allegedly, serves as a mouthpiece. 

Yet, neither R. Rackman’s beit din nor AGUNAH 
International is mentioned in the book. This is not 
because their activities are unworthy of being 
discussed, and not because they are immune to 
either praise or criticism, but because I do not  
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live in the United States, am not familiar with their 
methods or their membership, and thus I do not 
see myself qualified to express an opinion on them 
or on their activities. 

Broyde’s review, and the way in which it 
appeared—its style, its wording, and its content—
reflects not only the “micro” issue, namely, the 
appropriate solution for the problem of agunot and 
mesoravot get. It reflects also the “macro” issue, 
which is no less important: the state of the 
contemporary rabbinic world in general, and some 
of the rabbis who seek to lead Modern Orthodoxy 
in the United States in particular. This is a sad, 
perhaps even tragic, phenomenon, one that should 
concern all those for whom the Torah is dear, 
those for whom the Torah is a Torat Hayyim, one 
that shapes our actions and is not merely a 
theoretical construct. It should certainly concern 
those who care about the fate and future of 
Modern Orthodoxy.  

Hanging in the balance is the fate of an 
outstanding community, one that integrates “Torah 
u-Madda” with Torah va-Avodah, a love of Torah, of 
Am Yisra’el, of Erets Yisra’el and of Medinat Yisra’el. 
The review shows, even if unintentionally, a lack of 
tolerance for other views and the lack of an honest 
desire to deal with one of the most vexing 
questions faced by the halakhic world in our own 
day. 

 

The Rupture within the Contemporary 
Halakhic World 

It is not true that halakhah cannot solve the serious 
problem of the agunah issue that we face today.  Of 
course, the halakhic world has a firm basis and 
solid boundaries. However, within these 
boundaries there is still a very broad area that 
enables a true poseq, one who seeks solutions (and 
doesn’t look over his shoulder all the time to see  
 

 
 
what his disciples might say), to find the right 
halakhic solution for the pain and suffering of the 
Torah community today. 

Unfortunately, we often find among some rabbis 
who make claims to Modern Orthodox rabbinical 
leadership too many signs of inertia, a constant 
bowing of the head before the haredi world, an 
incessant worry over “what will people say?”1, and, 
most sadly an inability to cope with the 
tremendous challenge thrown at us by the modern 
era: to apply halakhah, which we all view as Torat 
Hayyim, within the boundaries of halakhah as well 
as the changing world. 

“I am not prepared remain complacent in the face 
of hundreds and thousands of agunot.”  

In contrast to the impression that R. Broyde 
attempts to convey, this writer does not view the 
meqah ta`ut solution as one that can be applied 
universally, or as a magic bullet that can solve all 
problems. The author is willing to support any 
halakhic solution that can offer real relief for the 
problem of agunot and mesoravot get, within the 
framework of halakhah and in line with its 
principles. It makes no difference whether the 
solution involves forcing the husband to give a get, 
meqah ta`ut, conditional qiddushin, a prenuptial 
agreement, tenai be-qiddushin, or any other 
reasonable solution that might be found within the 
framework of halakhah. The outcome—the release of 
mesoravot get from their chains—not the means, is the 
main thing. This is the goal, this is our mission. 
Unlike R. Broyde, who sticks to a solution that 
might solve at most the problems of only a very 
small proportion of mesoravot get today, and that 
might only help them in the future, I am not 
prepared to give up and remain complacent in the 
face of hundreds and thousands of agunot and mesoravot 
get who are among us at this present moment. 
Never in Jewish history, has there been a situation 
in which there were so many agunot and mesoravot get  
 

1 Some fifty years ago, one of the great rabbis of the modern era expressed himself thus: that the tragedy of the world of 
halakhah of our times is that, instead of being afraid of the Ribbono shel Olam, (the Master of the Universe) and the Shulhan 
Arukh, the rabbis are more afraid of one another  
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for whom no halakhic response has been found to 
set them free2. 

A situation in which there are thousands of agunot 
and mesoravot get because of what is generally 
described as the “inability of the halakhah” to 
release them from their chains, is a badge of shame 
on the rabbinic establishment of today. It is also 
dangerous for the entire halakhic system, and a 
constant source of pain and sorrow for these 
women and their families whose lives have been 
destroyed.  

The presence of thousands of agunot and mesoravot get 
among us means that, in practical terms, the Torah 
cannot serve as Torat Hayyim. It implies that Torah 
and halakhah were given to the angels, who are able 
to continue to bear the mistreatment meted out to 
them by their spouses, husbands who refuse to 
provide a get, or who extort everything they have 
before they grant one. But it was not given to 
human beings, whose only desire is to live in 
freedom, to marry and raise a family, and to retain 
their dignity. 
 

Background 

From the abstract and the article itself, the reader 
learns that the book was presented as “a solution 
to the problem of agunot” at a “press conference” 
on October 22, 2004.  Yet to the best of this 
writer’s knowledge, no such “press conference” 
ever took place. The reader also learns that the 
doctrine that it proposes in regard to kiddushei ta`ut 
is “is supported neither by Jewish law sources nor 
by the responsa cited in the book itself.” “This 
review essay,” the abstract states, “explores other 
solutions to the agunah problems.” 

R. Broyde prefers the solution of the prenuptial 
agreement, in one or another formulation. Yet on 
his way to implementing “his” solution, and as part 
of his fight against other solutions, the reviewer 
chose my book—which deals with halakhic sources 
and has nothing to do with R. Rackman’s beit din. It 

does not reject the application of other solutions 
alongside that of meqah ta`ut. 

Even readers not familiar with the major changes 
that have taken place in the world of the “Modern 
Orthodox” rabbinate in the last twenty-five years 
might ask themselves, ”Why would a fairly small 
book of about one hundred pages be the subject of 
such a comprehensive critique that covers no less 
than twenty-eight double-column pages, with 
dozens of footnotes?” 

The review slips into a tone that is polemic, 
insulting and occasionally unreasonable. Thus, for 
example, the unfortunate comparison that Broyde 
makes between the role of umdenas in releasing a 
woman from being an agunah and… checking 
vegetables for insect infestation (page 5). Thus his 
attempts to threaten those who utilize the services 
of R. Rackman’s beit din. Prophet-like, Broyde 
seeks to inform us unequivocally and in his own 
style of the consequences of the decisions made in 
R. Rackman’s beit din: 

I have no doubt that the Orthodox 
rabbinate will be plagued for decades 
with cases of women who remarried based 
on a document issued by Rabbi Rackman 
and his beit din. 

Broyde pays little attention to detail. He presents 
my book as a “magic solution” suggested by me in 
order to solve every agunah case in the same way 
through mekah ta`ut. But I clearly stated in the 
Introduction to The Tears of the Oppressed that: 

It is not at all my intention to propound a 
halakhic ruling, as this is a task reserved 
only for poskim.  

 and 

Nor do I deal here with a specific case that 
needs resolution, for each case is different 
and the way to resolve one case does not 
necessarily apply to another. 

2 The reasons lie, of course, in the historic changes that have taken place within the Jewish community: the loss of its judicial 
autonomy and its ability to impose its will on its members. Indeed, it is interesting to compare this problem with another, 
equally painful and no less important, issue, that of children who are mamzerim, for whom a halakhic solution of one sort or 
another is almost always found. 
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From his lofty perch Broyde does not hesitate to 
give “grades” to the great sages of our people. He 
dismisses the approach of Maharam of Rutenberg 
(“only Maharam”—p. 6), as though he were 
referring to a minor figure in the word of halakhah, 
and not one of the greatest among the rishonim, 
whose enormous influence on the world of 
halakhah up to our own times is obvious. 

“In the world of halakhah—as in the world of 
serious research—validity is tested first and 
foremost by its quality, not by quantity.”  

Rabbi Ya`akov Yehiel Weinberg, the author of the 
“Seridei Esh,” and one of the outstanding and most 
daring figures in the world of halakhah in the past 
generation3, does not escape Broyde’s pen. He 
maintains that one of Rav Weinberg’s responsa in 
Seridei Esh is unimportant, since he “collects” many 
different views in regard to iggun, without 
distinguishing—in Broyde’s view—between those 
that are within the halakhic “mainstream” and 
those that are not. 

R. Broyde informs us of a new strange “test” for 
the correctness of halakhah. In his opinion, 
halakhic literature is rated by the number of times 
it is quoted by other poseqim4. Hence the fact that 
the position taken by Rav Weinberg is only rarely 
quoted is evidence of its poor quality and its 
insubstantiality, as though the world of halakhah 
runs on the basis of a superficial rating system, like 
that used in the world of television. Yet in the 
world of halakhah—as in the world of serious 
research—the validity of something is tested first 
and foremost by its quality, and not by quantity, by 
the number of times it gets quoted.  

As I mentioned above, Broyde emphasizes, both in 
the title of his critique and throughout that the 

book is meant to be a “defense” of R. Rackman’s 
beit din, as though the beit din and its members are 
the “accused,” who require the services of the 
author as a defense attorney. The harsh statements 
Broyde aims at R. Rackman and his beit din, 
whether directly or implicitly, are particularly 
surprising. This is especially so when one reads the 
last paragraph of Broyde’s review where he gives 
advice to R. Rackman as to “how to behave.”  

Thus the reviewer has benefited twice from his 
review: He is able to attribute to the book and to 
the author things that never appear and in addition 
conduct his campaign against R. Rackman’s beit din. 

 

A Rabbinate “For Theory and Not For 
Practice” 

R. Broyde devotes a significant portion of his essay 
not to the book under review, but to an entirely 
different (though no less important) issue, that of 
prenuptial agreements and tenai be-qiddushin. In his 
view, these—particularly the prenuptial 
agreement—are the ultimate solutions to the 
problem of agunot in our time. But one wonders 
how this solution would provide a relief to the 
thousands of agunot who are already among us, and 
who had not signed such a prenuptial agreement. 

Moreover, Rabbi Yosef Shalom Elyashiv, 
considered among the haredi community as the 
senior poseq of our generation, recently launched a 
scathing attack on this solution5. In Rav Elyashiv’s 
view, such a solution is totally at variance with 
halakhah, and has a similar, if not the same effect as 
a get me`useh (forced get), which will lead to 
instances of mamzerut.  
 

3 Regarding his life and activities, the reader is referred to the excellent work by Marc Shapiro, Between the Yeshiva World and 
Modern Orthodoxy (1999).  
4 Such an approach is a bit puzzling, for in spite of Broyde’s long service as a dayyan and writer, I can hardly remember any 
prominent poseq (or even a prominent academic figure) who quotes Broyde’s judgments and halakhic articles extensively (if at 
all) to support a halakhic ruling.     
5 Rav Elyashiv, so it seems, is not alone in his criticism. Other dayyanim and rabbis, such as Rav Yisrael Rosen, one of the 
famous rabbinical figures in religious Zionist circles (Head of the Conversion Rabbinical Court System in Israel, head of the 
Zomet Institute in Alon Shevut and editor of the prestigious halakhic journal Tehumin), stated, in an article published recently, 
that prenuptial agreements are nothing less than a “social disaster,” something that may increase the incidence of divorce in 
Israel and lead to a breakdown of the family unit. Even if we disagree with some of what he writes, it is impossible to ignore 
the problems inherent in this solution. 
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What would R. Broyde say about this halakhic 
ruling, which has already been quoted in batei din in 
Israel as a matter of course?  Does the fact that 
such a prominent pesaq has already been quoted 
widely mean that R Broyde are “increasing,” God 
forbid, the number of mamzerim among the Jewish 
people? Should we “have no doubt” that “the 
Orthodox rabbinate will be plagued for decades with 
cases of women who remarried based on a 
document issued by these batei din?” 

Until recently, everyone recognized the key 
difference between a talmid hakham or rosh yeshivah 
and the community rabbi, with the latter being 
required to decide on questions of halakhah, rather 
than simply raising theoretical constructs or 
academic ideas. Broyde, it would seem, would like 
to shake off that responsibility as well. At the end 
of his essay (p. 17) he again presents his solution of 
prenuptial agreement (“the only way to implement 
a global solution”), and adds to it his tenai be-
qiddushin. In the Appendix to his article he adds 
text that could serve as a solution to the problem 
of agunot based on his innovation.  

However, Broyde emphasizes in his article and 
appendix that his suggestive agreement is “she-lo la-
halakhah.”  That is, it is a theoretical example only, 
and not, Heaven forbid, for actual practical use. 
The little note “she-lo le-halakhah” expresses 
particularly well one of the more significant, 
perhaps the most significant, problems of the 
Modern Orthodox rabbinate today.  

In areas such as that of medicine and halakhah, 
courageous solutions have been found. Yet while 
the issue of agunot and mesoravot get is one of the 
most significant and heartbreaking problems in 
halakhah, few are willing to exercise leadership. The 
outcome of this lacuna is tragic.  

 

The Content of Tears of the Oppressed and Its 
Critique 

To balance the erroneous impressions left by 
Broyde’s review, I will summarize the content of 
the book, and indicate those points of 
disagreement that may exist between R. Broyde 

and me. As the reader will see, and, in contrast to 
the position expressed in Broyde’s review, the 
points of difference are not many. That being the 
case, the struggle that Broyde wants to conduct 
through the book is even more unfortunate, given 
that there is really very little that divides us.  

The following paragraphs will explain briefly what 
the book discusses, and what it does not discuss, 
what its aims were and what they were not. The 
book seeks to present the reader with the issues 
related to agunot and mesoravot get, the halakhic 
background and some relevant halakhic sources. 

One thing should be made clear: The book is not 
meant to be a pesaq halakhah. Unlike the impression 
given by Broyde, I am not a functioning rabbi.  I 
don’t pretend to be able to decide between the 
opinions of the great Torah authorities, and 
determine which of them is “accepted” and which 
is unacceptable.  

“On the issue of agunot, few are willing to 
exercise leadership.”  

I certainly do not rule on questions of halakhah. 
That role is reserved for those scholars of halakhah 
who have been found worthy, and who have been 
authorized to do so. The authority—as well as the 
heavy responsibility—to provide a real solution for 
the problem of agunot (and not just point out 
difficulties, or limit themselves to statements that 
are “theoretical, not practical”) rests firmly on their 
shoulders. 

Because I am not in the role of halakhic decisor, I 
sought—as I stressed in the introduction to the 
book—to examine the issue from as broad a point 
of view as possible, without any prior assumptions, 
free of any emotional involvement, and without 
any of the baggage that now encumbers the issue 
as a result of the public fights between different 
batei din in the United States. I wanted to examine 
the whole issue anew. This is neither a statement in 
defense of anything, nor a statement attacking 
anything. Neither R. Rackman’s beit din, nor any 
other beit din, is the subject of the book. The focus 
of the book is the problem of the agunah and its 
solution. 
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The study of the issue was not made on the basis 
of assumptions, but on the basis of a careful study 
of the various halakhic sources. To this end, the 
bulk of the sources are included in the book, so 
that the reader can see them firsthand, without 
having to rely on anybody else’s interpretation. 

The following are some of the key points on which 
my work is based: 

 

A. There IS a solution to the problem of 
agunot  

The problem of agunot is not a Heavenly decree, 
against which there is no appeal. Yes, it is a 
troublesome problem—serious, complex and 
complicated—but this does not mean that there is 
no solution. Other problems with a similar level of 
complexity and difficulty have been solved, and 
this should be no exception. 

I do not believe that this problem has an easy 
solution, or a magic one that will work in all cases. 
The Jewish family, and the values that underlie it, 
are too important to allow it to be broken up with 
a mere wave of the hand, even if the decision to do 
so comes from a beit din. 

I stressed repeatedly in my book the seriousness of 
the issue of permitting a woman to remarry and 
the concern about her children subsequent to her 
remarriage being mamzerim makes this one of the 
gravest issues within the world of halakhah. It 
requires deliberation, discretion, thought and a 
great deal of care. Yet none of this should lead us 
to conclude that there is no solution for agunot and 
mesoravot get. In my view, no potential solution 
should be rejected, summarily or simply because “it 
has never or not often been used before.” This 
applies equally to the meqah ta`ut solution, with 
which my book deals. 

The fact that the meqah ta`ut approach is not much 
used results not from its being wrong, but from the 

its not having been needed. In the past, the vast 
majority (over 95%) of cases dealt with in the 
halakhic literature involved cases in which the 
husband’s whereabouts could no longer be 
ascertained. The solution to this problem utilized 
various leniencies in the laws of evidence, and thus 
other solutions were not required. 

In those isolated cases in which the husband had 
not disappeared, but was refusing to provide a get, 
the Jewish community utilized its coercive power 
against the recalcitrant husband, e.g., by ostracizing 
him (niddui) or by applying physical coercion—
corporal punishment or similar. In the vast 
majority of cases, that was sufficient to solve the 
problem. 

“No potential solution should be rejected, simply 
because ‘it has never been used before.’”  

Not so in our own day. The bulk of problematic 
cases are not instances of aginut, i.e. where the wife 
is chained to the marriage because of the husband’s 
disappearance, but of refusal to provide a get: 
Extortionate or vindictive husbands who seek to 
make their wives’ lives miserable often will issue a 
get only in exchange for a sizeable sum of money. 
Correspondingly, in the modern era, the 
community has lost its coercive power. In 
democratic countries, such as the United States 
and Israel, and the bulk of Western countries in 
which Jews find themselves, physical coercion 
cannot be utilized against a recalcitrant husband6. 
Even ostracism, which was a powerful sanction in 
the Jewish community for hundreds of years, has 
lost its power. Under these circumstances, other 
solutions that are found in the halakhic source 
literature, such as meqah ta`ut or the annulment of 
qiddushin, which were almost never needed over the 
centuries because of the alternatives that existed, 
need to now be utilized. 

Hence the fact that extensive use of the meqah ta`ut 
solution has not occurred till recent years (upon 

6 From this point of view, the situation in Israel is somewhat better than that in the United States. Although, in Israel, it is not 
permitted to beat a recalcitrant husband, the law does permit women to have such husbands placed in prison (even in solitary 
confinement), and to prevent them from holding a driver’s license, opening a bank account, or leaving the country. 
Unfortunately, the batei din in Israel do not utilize these sanctions (based on the opinion of Rabbenu Tam, one of the great 
Tosafists of the twelfth century) sufficiently often.
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which Broyde bases the bulk of his critique) is not 
surprising; its very limited earlier use should not 
preclude its greater use today, in appropriate cases. 

In addition, the idea that in the case of a 
recalcitrant husband, and where no prenuptial 
agreement has been entered into, “there is no 
halakhic solution to the problem of such agunot” —
should shock anyone to whom Torat Yisra’el is dear. 
Were such a view to take root, it could have 
destructive effects both on the national and on the 
communal level (such as the “flight” of agunot and 
mesoravot get to seek easier solutions among other 
Jewish streams, or by their entering into 
relationships that are contrary to halakhah). It 
would increase the despair of such women, and 
perhaps bring about an increase in the number of 
mamzerim born into the community. Ultimately, 
some of these women will be left miserable for the 
rest of their lives. 

 

B. There are many solutions, none of which is 
free of difficulty 

The problem of agunot has a number of potential 
solutions. Disqualification of the witnesses to the 
qiddushin, “meqah ta`ut”, “prenuptial agreements”7, 
“imposed” get, conditional qiddushin, annulment of 
qiddushin, creation of only a “ziqqat qiddushin” etc., 
are but some of the possible solutions suggested so 
far by various people. Obviously, not every 
solution can be applied in every instance, but often 
one or more of them can be utilized.  

Each of the solutions proposed has its advantages 
and disadvantages. Some of those disadvantages 
depend on objective circumstances (e.g., the reason 
for the wife being an agunah, the coercive ability of 
the beit din or the community), while others are 
subjective (the willingness of the dayyan to rely on 
an individual opinion—da`at yahid—or the 
combination of a number of considerations that 
tend toward leniency). Each of the solutions 
proposed also has its advantages, some objective 
(independence from the husband’s wishes, 
independence from the beit din), while others, 
again, are subjective. 

These difficulties should not prevent us from using 
an appropriate solution in a given case. They only 
emphasize the need to search for creative solutions 
within the world of halakhah that would permit use 
of all the halakhic tools (of which there are many) 
in order to free a woman from the bonds that keep 
her an agunah. 

“The idea that ‘there is no halakhic solution to the 
problem of such agunot’ should shock anyone to 
whom Torat Yisra’el is dear.”  

The book focuses on the solution of meqah ta`ut, 
not because this is the only, or necessarily 
preferred, solution, but because of the fact that 
until now this solution has been almost summarily 
rejected as an approach because of the idea that it 
is not possible to implement it. It is this 
assumption that the book comes to address, 
independently of any other solutions. 

 

C. Meqah ta`ut is an appropriate solution for 
the problem of agunah in certain instances 

There is no wonder solution for any given 
situation. Each case has its own specific 
circumstances. In every instance the beit din needs 
to examine the totality of the circumstances, and, 
based solely on those circumstances, determine 
how to act. 

In contrast to the blanket rejection often heard in 
relation to the meqah ta`ut solution, my book 
suggests that this solution is applicable in certain 
circumstances. Note well: certain circumstances, but 
not all cases. 

It seems to me that no one, including R. Broyde, 
would dispute that we have sufficient sources that 
indicate that this solution has been used in certain 
circumstances, and not merely been raised as a 
theoretical option. The difficulty—and perhaps the 
only point of dissension between Broyde and 
me—is the question of under what circumstances 
the solution should be utilized. 

7 For a discussion of Rav Elyashiv’s view of this solution, and the questions it raises for Broyde and his colleagues, see above.
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Meqah ta`ut is based on a determination that 
marriage, like other contracts, requires a “meeting 
of wills” between the two parties. A fundamental 
deception (not a marginal one) by one party of the 
other, may create a flaw in this meeting of minds, 
and thus create a fundamental defect in the 
contract. The assumption is that, although the 
husband and wife have formally entered into an 
agreement, and to an outside observer the 
agreement seems completely valid, it is actually 
void or voidable. Had the wife been aware, at the 
time of the marriage, of the defect whose existence 
had been hidden from her (whether deliberately or 
unconsciously), she would never have considered 
marrying her husband. Thus, there is a 
fundamental flaw in the intention of the couple, 
and this fundamental flaw renders the act of 
qiddushin void ab initio, as though it had never taken 
place. 

 

D. The circumstances under which such a 
solution might be used 

The question of the circumstances in which it 
might be possible to apply this solution is, perhaps, 
the core of the debate. This question can be 
subdivided into three areas of concern: I. the type 
of defect involved; II. the point in time at which 
the defect arose or was discovered; III. the period 
of time between the discovery of the defect and 
the wife’s demand for a divorce. 

(i) The type of defect involved 

The book seeks to reveal two insights. The first is 
that the list of “defects” does not necessarily have 
to be a “closed list.” Although there are a number 
of stricter views in halakhah, according to which 
the list is both closed and limited to defects 
mentioned explicitly in the Talmud, there are also 
quite a few opinions that differ. Both Rav Moshe 
Feinstein, of blessed memory, and Rav Ovadiah 
Yosef have sided with the view that the list may be 
expanded to include defects not listed in the 
Talmud. 

Since there is no dispute over that in fact the list of 
“defects” has been added to over time, the 
question of how far the list can be extended, and 
which defects may be included in it, is one of 
“halakhic policy,” something that derives from a 
number of considerations. 

(ii) The time at which the defect was arose or 
discovered 

According to R. Broyde, the book’s main weakness 
revolves around the time at which the defect was 
arose or discovered. However, in contrast to what 
Broyde attributes to me, I do not suggest that a defect 
that was “born” (nolad) after the marriage—as 
opposed to one that only “discovered” (nitgalah) 
after the marriage—could serve as a basis for 
freeing the wife from the marriage. In countless 
places in the book I emphasized that the “defect” 
that serves as the basis for applying the doctrine of 
meqah ta`ut is one that existed in the husband prior 
to the marriage. 

Nevertheless, R. Broyde “begs the question,” puts 
words in my mouth, and builds his argument on 
that shaky foundation. Thus, for example, in the 
Abstract that appears at the beginning of his 
article, Broyde writes that my book ostensibly: 

…proposes that the doctrine of kiddushei 
ta`ut …be expanded to include blemishes 
that arose after the marriage was entered 
into and that this doctrine then be used by 
rabbinical courts to solve the modern 
agunah problems related to recalcitrance 
(Abstract). 

R. Broyde makes this point throughout the review 
in varying ways.  Thus he refers to the “basic thesis 
of the book” (p. 3); the “book’s agenda” (p. 6); 
Hacohen’s “proposition” (p. 14); and “central to 
the reason he [Hacohen] wrote this book...” (p. 
14). 

Broyde’s point is demonstrably, not true.  This 
should be apparent from a simple reading of my 
book in its entirety. I explicitly stated that a pre- 
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existing defect in the spouse is a necessary condition for 
the use of kiddushei ta`ut. Thus, under a section 
headed “Methodologies—Umdenah; Kiddushei Ta`ut 
I wrote that kiddushei ta`ut involves:  

… a mistake regarding the facts, extant at the 
time of the marriage  but concealed from 
the agunah at that time.  In such a 
circumstance, the woman lacked full 
knowledge of conditions on which to make 
an informed decision (p. 96).  

Again on p. 30, in distinguishing between kiddushei 
ta`ut and umdenah, I stated that: 

These two approaches—kiddushei ta`ut and 
umdenah—have very different determinants.  
In the case of ‘mistaken transaction’ 
the basis of the ‘mistake’ had to exist at 
the time of the transaction.  

Additionally, from the responsa carefully set out, it 
is absolutely clear that I am demonstrating that a 
pre-existing defect is necessary for kiddushei ta`ut to 
be invoked.  One need go no further than the first 
responsum, that of Rabbi Simha of Speyer, in 
which, in the last paragraph of my summary of the 
responsum, I stated: 

…be that as it may, Rabbi Simha of Speyer 
clearly establishes that in the case of a 
major blemish [in this case, blindness] 
where the woman was not aware of it prior 
to the marriage it is a mistaken marriage.  

Regrettably, Broyde has fixed upon one sentence 
on p. 96, and declared that it undoubtedly 
demonstrates that the agenda of my study is to 
establish post-marital defects as the basis for the 
invocation of kiddushei ta`ut. Again, as the quoted 
material set out above explicitly states, and as can 
be seen from the entire tenor of the volume, this is 
not the case.  

A fair and truthful review cannot be based on a 
single sentence that appears at the end of the book 
and that Broyde associates with all sorts of 
agendas. An honest review must consider the 

book’s entire content, with the many examples 
upon which the book’s logic was based. 

Indeed, the whole thesis of meqah ta`ut relies on the 
fact that, at the time the “marriage contract” was 
entered into (to borrow a term from contract law), 
there was a defect in the marriage, and any defect 
that came into existence subsequently is not 
relevant to the issue. 

In fact, R. Broyde had to go no further than the 
first two lines of the same p. 96 to which he refers, 
in order to find the reference to “facts extant at the 
time of the marriage,” mentioned above.  He fails 
to refer to this statement in his criticism. 

Another important and related question is, “What 
is the law in regard to certain types of fundamental 
defects that are discovered only after the marriage, 
perhaps a great deal of time subsequent to it?” Can 
we, under certain circumstances (though not in all 
instances), apply and view it as a defect that already 
existed at the time of the marriage, but which was 
concealed and only now came to light. A reading 
of R. Broyde indicates that he agrees with me 
totally that there are certain defects that are 
“latent,” and even though they may appear many 
years after the marriage, they may be deemed, 
under certain circumstances and with the 
concurrence of the relevant professionals, as 
defects that existed already at the time of the 
marriage. Thus, for example, this might apply in 
the case of physical violence that stems, not from a 
momentary outburst of rage, but from mental 
illness at some level or another, a condition that 
may have been “suppressed” and only came out 
later. 

In such instances, halakhic approaches need to be 
integrated with information from professionals.8 
Among professionals there may be differing 
opinions in regard to a given case. The more that 
we adopt those approaches—provided, of course, 
they are well-founded scientifically—that “extend” 
the defect’s existence back to the time of the 
marriage or even prior, the easier it will be to apply 
the meqah ta`ut solution. 

8 Here, too, we might expand the framework of “professionals”, for the purpose of defining a “defect,” to include not only 
psychiatrists but also psychologists, sociologists, social workers and other professionals. 
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(iii) The time between the discovery of the 
defect and the wife’s demand for a divorce 

According to Broyde, there is significant precedent 
for requiring that the wife demand a divorce from 
her husband as soon as she discovers the defect; 
otherwise the talmudic principle that she 
“considered and accepted [the defect]” would 
apply. In simple terms, this means that the wife 
accepted the defect, and did not deem it so 
fundamental, or that she preferred to continue to 
live with her husband, in the spirit of the axiom 
“tav lemeitav tan du,” that a woman prefers to live 
with a husband, whatever his defects, rather than 
be alone. 

In this regard I believe that Broyde’s application of 
the gemara’s words is simplistic, and certainly is not 
consistent with either reality or the sources 
included in the book. “Considered and accepted” is 
a talmudic expression that is open to a number of 
interpretations. The restrictive interpretation would 
argue that, at the very moment that the wife 
became aware of the “defect” (e.g., the first time 
her husband beat her, assuming we view such 
violence as a “defect” according to professional 
criteria) she has to demand a divorce from him, 
and, should she not do so, we will assume that she 
has “considered and accepted” this defect, and 
thus closed the door on any possibility of the 
marriage being cancelled through the argument of 
meqah ta`ut. 

However, as an analysis of the sources will show, 
in contemporary circumstances a woman who does 
not “immediately” express her desire to divorce 
does not necessarily express thereby a desire to 
continue living with her husband. There are a 
whole range of reasons for her not expressing her 
wish to divorce. Some may be personal (e.g., the 
desire to “prepare” for the dissolution of the 
marriage in a way that would not disadvantage her 
or shame her, or her fear of a violent reaction on 
the part of her husband). Others may be social 
(e.g., the potential negative reaction of her family 
or the surrounding community), or economic (e.g., 
the desire to save sufficient money to obtain 
proper legal advice regarding the divorce process), 
or tactical (e.g., to gather additional information 

about her husband, which would support her case 
in the divorce proceedings). Other reasons can also 
be suggested. 

The length of this time interval cannot be 
determined in advance. It is influenced by the 
circumstances of each case. At the one end of the 
spectrum is the case in which a very short interval 
passed between the discovery of the defect and the 
wife expressing her desire to divorce. In this 
instance, everyone (or, almost everyone) would 
agree that the wife’s prompt reaction indicates that 
the defect is, indeed, fundamental. Had the woman 
known of the defect in advance, she would not 
have been prepared to remain with the husband a 
moment longer, and thus this instance could be 
deemed meqah ta`ut. 

“Like all legal questions there is no one correct 
solution.”  

At the other end of the spectrum is the case in 
which an extended period of time passes, perhaps 
even decades, between the discovery of the defect 
and the wife’s expressing her desire for a divorce. 
In this instance, everyone (or, almost everyone) 
would agree that the wife’s belated reaction 
indicates that this is not, in fact, a fundamental 
defect. In this case, we might say that, even if the 
woman had known about the defect in advance, 
she would still have been prepared to remain with 
her husband. And the proof is in the fact that, 
indeed, she did remain with him for years after 
discovering the defect.  

The problem is, of course, all of that “gray” area in 
between, in which the answer to the question of 
whether the wife “considered and accepted” is not 
at all clear. It may be because the defect—of 
whatever type—did not appear all at once, but only 
in stages, and the wife was not aware of its 
seriousness until a certain point in time, or because 
external factors influenced the wife’s decision to 
continue with married life, for one or another of 
the reasons outlined above. In any case, it is clear 
to the poseq that, had the woman known of the 
existence of the “defect” at the time of the 
marriage (assuming that this is indeed a “defect”), 
she would never have agreed to marry the man. 
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This is not a mathematical question with an exact 
answer, but a legal one, and like all legal questions 
there is no one “correct” solution. In such 
instances, the decision of the poseq derives from a 
whole string of factors, some of them formal and 
others influenced by halakhic policy (e.g., the 
concern that “Jewish girls might go astray,” or, that 
if we do not permit her to marry, she will leave the 
Jewish fold or the community framework). 

I would hope that the real gap between Prof. 
Broyde’s position and my position is not all that 
wide. In any event, the gap is not related to the 
fundamentals, but, at most, to their application to 
individual cases. 

 

The “Only Way” to Solve the Problem, 
According to Broyde 

Broyde states (beginning of Section VI, p. 16) that 
the “only way” to solve the difficult problem 
before us is through prenuptial agreements It takes 
a great deal of eminence in the Torah world to 
claim that this or that is the “only solution,” while 
rejecting all alternative solutions mentioned above, 
despite their disadvantages. 

Broyde assumes that the approach of signing 
prenuptial agreements has been highly successful in 
the United States. As I stated at the outset, I am 
not familiar with what goes on in the United 
States, and do not have the proper tools to judge 
whether this is the case. But what we do hear in 
Israel is an echo of the cries of dozens of mesoravot 
get in the United States and other countries, and, as 
far as we can tell, this “solution” is not of 
assistance to the majority of them. 

Such agreements have come into use only in recent 
years, and there are thousands of Jewish couples 
who enter into marriage every year without having 
signed such an agreement. For those hundreds, or 
perhaps thousands, of Jewish women, who had not 
signed prenuptial agreements, and who are now in 
the situation of mesoravot get, this solution is not 
available. 

What answer will Broyde give them? Will he wave 
his article at them, and say: “Because you didn’t 
listen to me prior to your marriage, now you will 
remain mesoravot get for ever”? 

Is the magnificent words of the R. Shimon ben 
Tzadoq (Tashbez) quoted in full on page 8 of my 
book, “Is this the answer that a rabbi, any rabbi, 
would dare to give his own daughter, if, Heaven 
forbid, she would be in the same situation?” Would 
someone dare tell their own daughter, who had not 
signed a prenuptial agreement, “What can we do? 
There is no solution. Stay an agunah for the rest of 
your life”? 

In the words of the Tashbez: “Should this be our 
answer to the oppressed?” The answer is obvious:  
“No, not at all!” For such an answer is not a 
human answer. Such an answer is definitely not a 
Jewish answer. 

“One wonders how a Jew can utter a statement 
that contemporary halakhah has no real solution 
for the distress of thousands of women.” 

As noted, Rav Yosef Shalom Elyashiv, who is 
considered among many circles in the Torah world 
today as the leading poseq of our time, recently 
ruled that this solution, the use of prenuptial 
agreements, is of no use since its application to the 
husband, at the time of the divorce, creates a real 
concern over the possibility of a get me`useh, a 
forced get. And since the vast majority of dayyanim 
in the rabbinic courts throughout the world, and 
particularly in Israel, see themselves as subject to 
Rav Elyashiv’s directives, it is likely that they 
would not easily accept a get given on the basis of 
this solution. 

To summarize: I do not believe that the 
appropriate approach is to disqualify any possible 
solution merely on the basis of rabbinic politics. 
This is, indeed, a very serious issue, but it is for 
that very reason that we cannot be content with 
only one “miracle” solution. Every solution—
including meqah ta`ut and the prenuptial 
agreement—has both advantages and 
disadvantages. What we need to do is neutralize, as 
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far as possible, the disadvantages, and bolster the 
advantages. 

 

Can There Be No Solution to the 
Contemporary Agunah Problem? 

R. Broyde writes (page 15) the following: 

In truth, the agunah problem is most 
likely—at its core—insoluble in a global 
manner because marriage as a private law 
matter subject to dissolution only with the 
consent of the parties is part of the 
structure of Jewish marriage law. 

Lest we be mistaken in understanding his intent, R. 
Broyde repeats his assertion, that: 

“in the absence of such prior agreements 
as to what the base rules are, [the only 
possible conclusion is that] contemporary 
Jewish law will not be able to impose a 
solution.” 

Here, perhaps, is the key to the basic difference 
between R. Broyde and the approach taken in my 
book. One wonders how a Jew, let alone a rabbi, 
can utter a statement that suggests that 
contemporary halakhah has no real solution for the 
distress of thousands of women whose husbands 
have withheld a get! 

As one who believes wholeheartedly in the 
halakhah, and in the Torah as Torat Hayyim—a 
Torah that shapes our lives—I cannot accept R. 
Broyde’s statement. Fortunately, it is not accepted 
either by those Torah scholars who do struggle, 
day and night, to find solutions for mesoravot get, in 
spite of the well-known difficulties referred to by 
R. Broyde. 

Notwithstanding the difficulties that R. Broyde 
lists in his essay, the conclusion he reaches is 
erroneous. Can it be that all of the great poseqim 
who sought to free agunot, even in the absence of 
agreement by both parties, were not aware of the 
existence of the problem? 

The answer to this is simple: Unlike the one-
dimensional approach adopted by Broyde, the truly 
great poseqim always knew that the world of 
halakhah is not simply black or white. It is made up 
of a variety of colors and shadings. Of course, 
everyone would agree that, were it possible to find 
a solution that is acceptable to all (or, at least, the 
majority) of the poseqim (a rare occurrence in itself), 
such a solution should be preferred over any other. 
But, in the absence of such a solution, the true 
poseq has to demonstrate a sense of responsibility, 
audacity and courage, and take the path less 
traveled. The risk is still worth it, if it can save 
another Jew. 

 
Afterword 

During the first half of the twentieth century, a 
great controversy arose within the halakhic world 
over the Jewish practice of shehitah. One of the 
issues involved related to the demand that was 
raised (and which is still raised from time to time) 
by animal welfare organizations and some national 
governments, that the animals should be stunned 
by means of an electric shock prior to shehitah, in 
order to prevent them from experiencing 
unnecessary pain and suffering. This controversy 
involved all the rabbis of the time, most of whom, 
not surprisingly, forbade the use of stunning.  

One day one of those rabbis came to Rabbi 
Yehuda Leib Maimon, the leader of the Mizrachi 
movement, and brought him a weighty manuscript 
on the topic of shehitah, in the hope that it would 
be published by Mosad Harav Kook, which was 
then headed by Rav Maimon. 

“What is the sefer about?” asked Rav Maimon, 
surprised to see a closely-written manuscript of 
over 500 pages.  

“The sefer reviews all of the approaches in regard to 
shehitah,” answered the author proudly. “It 
classifies them, analyzes them, and proposes a 
conclusion.” 

“And what is the conclusion?” asked Rav Maimon. 

“Well,” continued the author, “after analyzing all 
aspects of the issue of stunning the animal before 
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shehitah, I come to the conclusion that it is strictly 
forbidden, assur.” 

Rav Maimon took the manuscript, handed it back 
to the author, and said to him: “To say assur, to 
forbid something—that even my grandmother can 
do. For that you don’t have to write 500 pages.” 

“There is a growing movement of people who are 
tired of helplessness and inaction when it comes to 
finding a halakhic solution for the problem of 
agunot.” 

One need not read Broyde’s article to know that R. 
Broyde and his colleagues object to R. Rackman 
and his beit din, rejecting out of hand new solutions 
proposed for the problem of agunot,. If, on the 
other hand, they had applauded the solution of 
meqah ta`ut, or similar solutions (such as the 
proposal for annulment of qiddushin suggested by 
R. Riskin), it would have been noteworthy. That 
would have shown that something phenomenal 
had happened, something that would have made 
rabbis more lenient in their decisions regarding 
mesoravot get, rather than taking the stricter 
approach. 

The energy and passion that show themselves in 
every line of R. Broyde’s essay indicate that 
something has angered him. Perhaps this 
“something” is the growing movement of people 
who are tired of helplessness and inaction when it 
comes to finding a suitable halakhic solution for 
the problem of agunot and mesoravot get. 

We know from generations long gone that the 
power of the halakhah has been shown to be 
greater than that imagined by certain rabbis, who 
claim to represent it and who see themselves as the 
sole “masters” of the halakhah. We will all have to 
face the Beit Din shel Ma`alah, the Heavenly 
Tribunal, and it is God alone who will judge 
whether we have acted in good faith. 

There have never been so many instances of 
women who are agunot or whose husbands have 

refused to give them a get. Even those who play 
down the numbers admit that there are thousands 
of cases in which women cannot find an 
appropriate solution to their predicament within 
the halakhic framework. They have three choices: 
(1) They can abandon the dictates of their faith, 
and live in an illicit relationship with another man, 
with the risk of having children who are mamzerim 
and who would be subject to all the implications 
thereof; (2) They can “buy” their freedom for tens 
of thousands of dollars (if not more), money that 
would simply pass to the extortionate husband; (3) 
They can choose to remain agunot for the rest of 
their lives. 

Instead of losing sleep in order to find a solution 
for the Agunah, as did the great sages of our 
people, some rabbis look for various stringencies. 
Indeed, whoever is stricter than his fellow is 
sometimes regarded as more praiseworthy than his 
fellow. 

It is a great pity that those energies that are put 
into disputation and settling accounts, could not be 
put into an honest, serious attempt to find an 
appropriate halakhic solution—a practical one, not 
just a theoretical one—for the question of agunot. 

The solution espoused by R. Broyde, i.e. the 
prenuptial agreement, even if appropriate in those 
cases in which the parties signed it prior to their 
marriage, and even if we discount the pesaq of Rav 
Elyashiv who sees it as a recipe for the wholesale 
production of mamzerim, does not provide an 
answer for all of the agunot and mesoravot get already 
among us, who have none to espouse their cause. 

In spite of the cold “welcome” by some, The Tears 
of the Oppressed has been favorably welcomed by 
many9. Yet the book is not, in itself, important at 
all. Neither is Broyde’s critique, or this response.  

What is important is to find a real solution that 
actually frees all those hundreds and those 
thousands of agunot and mesoravot get who are held 
captive by their husbands, trapped in their chains, 
and whose cry rises to heaven. 

9 Although it appeared but a short time ago, the book has been quoted in a decision of the Supreme Court of the State of 
Israel, which dealt extensively with the question of an appropriate solution to the distress of mesoravot get (BGZ 6751/04, 
Michelle Sebag v. Supreme Rabbinical Court et al., unpublished, decision issued 29.11.04), and in a number of articles. 
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Response of R. Haim (Henry) Toledano 
 
 

abbi Broyde concludes his harsh and scathing 
criticism of Rabbi Emanuel Rackman’s beit din 

by arguing that “expanding the category of error in 
the creation of marriage to encompass changes in 
people following marriage would fundamentally 
destroy every Jewish marriage.”  That is so, he 
explains, “because all marriages entail change in the 
parties that cannot be anticipated—some of it 
good, and, sadly enough, some of it bad.  To allow 
marriages to break up in the face of any and every 
unanticipated changes is not only to solve the 
agunah problem; it is to dissolve every Jewish 
marriage whenever either party wishes, and to do 
so without any divorce.  Jewish marriage will 
become a vehicle of convenience, discarded at the 
roadside of life the moment trouble occurs.” 
(Section V, pp.14-15).  

This hyperbolic assessment betrays the weakness 
of this criticism.  It is simply a misrepresentation 
of the facts. No one is advocating dissolving 
marriages “‘whenever either party wishes’” or 
because of “‘any and every unanticipated change’,” 
certainly not R. Rackman’s beit din.  Not a single 
case that came before R. Rackman’s beit din 
involved the frivolous desire of the woman to 
terminate her marriage simply because of any 
unanticipated change.   

“If anything will weaken the institution of 
marriage, it is the inflexibility of the Orthodox 
rabbinate.”  

All the agunot that come before R. Rackman’s beit 
din, almost without exceptions, are victims of 
malevolent and injurious behavior by the husbands 
towards them and/or their children, and all report 
that the aberrant behavior of their respective 
husbands began very early in the marriage, in some 
cases even as early as on the wedding night itself.  
These are women who discover soon after entering 
into marriage that the caring and loving suitors 

they knew before the marriage suddenly 
metamorphosed into violent, abusive and 
adulterous husbands, who on top of all that also 
sadistically refused to give them a get.  These are 
hardly women who wish to dissolve their marriage 
for “‘any and every unanticipated change’.”  To 
describe or treat them as such is to demean their 
suffering.  

On the contrary, if anything will weaken and even 
destroy the institution of marriage, it is the 
inflexibility of the Orthodox rabbinate and its 
unwillingness to come to the succor of the agunot.  
For if women knew that they have no exit from an 
intolerable marriage, they would not marry.  

Indeed, this is the very rationale offered by Rashba 
for kefiyyah, the ability of a beit din to compel a man 
to give a get (Hiddushei ha-Rashba, Gittin 88b, in the 
1986 Mosad ha-Rav Kook edition).  Rashba 
explains that just as the rabbis coerce debtors to 
pay their creditors so that the poor would be able 
to borrow (“so that doors will not be locked in the 
face of the borrowers”), by the same logic, women 
would not marry if they had no exit from a 
marriage to a man who became their tormentor 
(“And in gittin too, similar to indebtedness and 
loans, for if not [we did not coerce a get] women 
would not marry, and the daughters of Israel 
would be agunot”).  

Thus Rashba understood that in earlier times, 
women consented to enter into a religious marriage 
because they relied on the rabbis to protect them 
from intolerable marriages.  Nowadays, however, 
kefiyyah is no longer available, and it is the 
responsibility of the Orthodox rabbinate to step up 
to the challenge of the new circumstances and 
offer an effective alternative to avoid or resolve the 
problem of iggun.  For although kefiyyah is no 
longer available, Rashba’s rationale still applies; 
that is if religious marriage entailed the possibility 
of being trapped in an unlivable marriage, “women 
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would not marry, and the daughters of Israel 
would be agunot.” 

In addition, the unwillingness on the part of the 
Orthodox rabbinate to free agunot results not only 
in the untold and unjustifiable suffering of the 
agunot, but it also has unintended  consequences.  It 
tarnishes the image of halakhah and Orthodox 
Judaism in general.  It projects a very negative 
image of Jewish law as being cruel and insensitive, 
which leads inevitably to a great hillul ha-Shem.  In 
worst cases, inaction on the part of the rabbinate 
could lead to outright mamzerut if and when 
chained women totally despair of ever gaining their 
freedom through halakhic means.  In such cases, 
they might just give up and engage in illicit 
relations, or marry a secular Jew in civil marriage 
and give birth to mamzerim. 

This very concern was expressed by Rabbi 
Obadyah Yosef and Rabbi Shalom Messas, the late 
Chief Sephardic Rabbi of Jerusalem, in their 
respective responsa.  Rabbi Obadyah Yosef writes 
in his Responsa, Yabi’`a Omer, that when a woman 
who is no longer able to tolerate the suffering of 
her iggun sees that some non-Orthodox women 
remarry even though they have only a civil divorce 
from their previous marriage, “she will turn to the 
non-Orthodox marriage or completely abandon 
Judaism with all that that implies.”   He states 
further that “it is understood that an agunah who is 
granted her freedom by the rabbis and therefore 
marries, continues to observe Torah and 
commandments; but an agunah who is not 
permitted by a rabbinical court to marry, will either 
be exposed to depravity or travel to Argentina or 
some other place to hide the matter of her iggun.” 
(See Tears of The Oppressed, p. 92, #27) 

Rabbi Messas, a major Sephardic poseq of the past 
generation, states in several of his responsa 
(dealing with a subject too complex to go into 
here) that although in marital matters we tend to 
follow the more stringent opinion, when there is a 
risk of iggun and possible mamzerut, we don’t do so, 
for this is a matter where “following the stringent 
opinion leads to opposite results (she-nimtzsa humro 
kqulo).  For were we to follow the stringent 
opinion…, we would be causing the woman to be 

agunah which in turn could lead to mamzerut.  For as 
we have seen, many such women, having no other 
choice, end up marrying a secular Jew in civil 
marriage and give birth to mamzerim.”  [Shemesh u-
Magen, Vol. I, Eben ha-Ezer, #11, pp.233-37; vol. II, 
Eben ha-Ezer, #36, pp. 271-76] 

“An agunah who is not permitted to marry will 
be exposed to depravity or travel to some place to 
hide the matter of her iggun.” 

Similarly R. Broyde quotes two “sweeping 
statements” from the web site of AGUNAH 
International to show that “the basic view taken by 
AGUNAH International and R. Rackman’s beit din 
is that every marriage entered into according to 
Jewish law is void as a matter of Jewish law.”  
[Section III, pp.10-11]  This “‘sweeping”’ 
assessment is not warranted by the context in 
which these statements are made.  Both statements 
are made by Dr. Susan Aranoff in her article 
outlining R. Rackman’s beit din approach in freeing 
agunot, and represents arguments she labeled 
kiddushei ta`ut II and III.  However, these 
arguments are offered by her as additional ones to 
the central argument justifying the freeing of 
agunot, labeled kiddushei ta`ut I, which is based on 
premarital blemishes in the husband.  And 
although Dr. Aranoff’s kiddushei ta`ut II and III are 
well argued, Rabbi Rackman’s beit din bases its 
freeing of agunot principally on kiddushei ta`ut I.   

As for the transcript of an alleged conversation 
between a certain woman and Dr. Aranoff and 
Mrs. Estelle Freilich, I do not know how Rabbi 
Broyde got hold of such transcript or how accurate 
that woman’s report is.  Nor do I know the full 
context of that conversation.  What I know and 
can attest to is that Rabbi Rackman’s beit din never 
voided a marriage solely on the basis of the 
husband’s lack of support. 

Moreover, R. Broyde’s assertion that all the 
talmudic leniencies dealing with the presumed 
death of the husband are of little use in modern 
times in cases of recalcitrance seems to reflect a 
narrow interpretation of these leniencies.  I submit 
that these leniencies are but one example of our 
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sages’ concern for the welfare of agunot.  Other 
examples include kefiyyah and certain cases of 
hafkqa`at qiddushin (the cancellation of marriage).  
Thus in two of the five cases of hafkqa’at qiddushin 
discussed in the Talmud, (Gittin 33a; Baba Batra 
48b), the rabbis cancel a biblically valid marriage in 
order to avoid the possibility of iggun.  Perhaps the 
most telling example is the one in Baba Batra, since 
Rav Ashi’s opinion  is also codified in Rambam  
Maimonides’ Mishneh Torah ((Hilkhot Ishut 4:1) and 
in the Shulhan Arukh (Hilkhot Kiddushin # 42:1). 
Rav Ashi maintains that if a man who coerces a 
woman into accepting a betrothal, his betrothal is 
not valid.  That is because “he acted improperly 
[towards the woman], therefore, the rabbis likewise 
acted improperly towards him and annulled his 
betrothal (hu ‘asah shelo ke-hogen, u-lefikhakh ‘asu lo 
shelo ke-hogen we-aqi’inhu rabbanan le-qiddushah mineh).   

“A man can always get out of unwanted marriage; 
not so in the case of a woman.”  

Rashbam explains that because of this 
consideration, the rabbis invalidated a betrothal 
which is biblically valid.  Commenting on 
Maimonides’ ruling in this connection, the Maggid 
Mishneh explains that the reason why the rabbis did 
not invalidate the betrothal when it is the man who 
is coerced into it  is that upholding such betrothal 
does not entail the risk of his being trapped in 
unwanted betrothal.  A man can always get out of 
unwanted marriage, since a man can divorce a 
woman against her will.  This is not so in the case 
of a woman.  

What we have here then, is a case in which the 
rabbis annulled a biblically valid betrothal in order 
to avoid the possibility of a woman being stuck in 
an unwanted betrothal. Incidentally, the Maggid 
Mishneh’s explanation is a good rationale for why 
Rabbi Rackman’s beit din policy, though voiding the 
marriage ab initio to free the agunah, of insisting that 
the husband must still give a get before he can 
remarry since it is within his power to do so. 

To set the record straight, R. Broyde’s criticisms 
should not obscure the fact that his position is not 
that far apart from that of R. Rackman’ s beit din.  

He and R. Rackman are in agreement on many 
aspects of this controversy. Thus for example, R. 
Broyde and R. Rackman’s beit din are in agreement 
that there are three necessary conditions for 
kiddushei ta`ut to be applicable in voiding a 
marriage: that the woman must discover a serious 
defect in the husband after they are married; that 
the defect must have been present [or latent-see 
below] in the husband at the time of marriage; and 
that the woman must have been unaware of the 
defect at the time of marriage. [Section II, p.4] 

In addition, R. Broyde agrees that “with the 
increased opportunities available to women in the 
modern world, women now have less patience for 
flawed husbands and floundering marriages.”  R. 
Broyde notes also that “halakhah recognizes that 
there are more and more cases nowadays where, 
had the woman been aware of the full reality of the 
situation at the time of marriage, she would have 
not agreed to marry.” [Ib.., pp.4-5]  This is 
precisely the underpinning rationale of R. 
Rackman’s beit din in voiding certain marriages on 
the basis of kiddushei ta`ut. 

Likewise, R. Broyde agrees with R. Aviad Hacohen 
that “A defect that were it to arise after the 
marriage had begun, would be grounds for a court 
to compel an end to the marriage (kefiyyah), is 
ground for kiddushei ta`ut if found to have arisen 
(or been latent) before the marriage began.” [p. 5].  
This is indeed the position of Rabbi Moshe 
Feinstein in his Iggrot Mosheh (Eben ha-Ezer, #79).  

This has important implications for the expansion 
of possible blemishes that might be grounds for 
kiddushei ta`ut to include wife abuse and other 
domestic violence.  Both the Mishnah (Ketubbot 77a) 
and Maimonides (Hilkhot Ishut, 25:11) call for 
kefiyyah if the husband suffers from certain medical 
conditions, develops certain physical odors, or if 
he assumes certain malodorous or repulsive 
occupations.  This means that if defects such as the 
development of bad odors or the assumption of 
repulsive occupations had taken place before the 
marriage, and the woman was unaware of them at 
the time of marriage, they should be good enough 
for the application of kiddushei ta`ut to free the 
woman.  Hence, pre-existing defects constituting 
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grounds for kiddushei ta`ut need not be limited to 
cases of impotence, insanity, or epilepsy, as some 
have argued.   Surely, violence, glaring abusiveness, 
and adultery (if determined to have existed or have 
been latent before the marriage) are no less severe 
defects than a malodorous husband. 

Most important, R. Broyde agrees that halakhah 
allows for the umdena that “certain defects that are 
now present must always have been present and 
are thus considered latent defects.”   He states 
further that in the case of these latent defects, 
“there is no need …that even the blemished 
spouse be aware of the blemish, never mind 
fraudulently hide it; it is sufficient that the blemish 
be present and not revealed.”   R. Broyde observes 
however that “not all blemishes are latent, and that 
the explication of the tools available to determine 
what is a pre-martially latent blemish and what is a 
postnuptial development would be very helpful.” 
[Section II, pp.5-6].  Fair enough.  But R. 
Rackman’s beit din maintains that physical and 
psychological abusive behavior of husbands 
towards their wives and/or children is a pre-martial 
latent condition even when manifested only after 
marriage.  

In “Procedural Matters” (Section IV, pp.12-13), R. 
Broyde raises the question of whether a woman 
who discover a serious defect in the husband after 
marriage must leave the marital relationship 
immediately.  He cites several authorities who 
maintain that she must leave as soon as she 
discovers the blemish; otherwise her continuing to 
live with the blemished husband constitutes her 
acceptance of his condition (sabra ve-qibbelah). This 
opinion, he continues, “would pose significant 
challenges to the use of kiddushei ta`ut in numerous 
cases.”   

But R. Broyde concedes that a number of 
considerations could account for the woman’s 
failure to leave the marriage as soon as she 
discovers the defect, such as her taking some time 
for planning to leave, or her being unaware of her 
option to leave etc.  However, he fails to refer to a 
responsum by Rabbi Moshe Feinstein that which 
addresses a case where the woman lives with an 
impotent or insane husband for seven weeks 

before going to the rabbi or the beit din with her 
complaint.  R. Feinstein ruled that while the beit din 
must ascertain why she did not complain 
immediately as soon as she discovered his 
condition, if she offers a reasonable explanation 
(ta`am hagun) or valid excuses  (terutsim nekhonim) 
for her delayed complaint, we do not say that she 
reconciled herself to his situation (sabra ve-qibbelah) 
and therefore she has no recourse. (Eben ha-Ezer, 
Part III, sec. 45, pp.489-90; a brief synopsis of this 
responsum appears in Tears of The Oppressed, p. 92, 
# 28).  The operative words in this responsum are 
clearly “‘ta`am hagun”’ and “‘terutsim nekhonim”’.  
The circumstances listed by R. Broyde as possibly 
accounting for a woman’s failure to leave 
immediately upon discovering the offending defect 
fall within the parameters of ta`am hagun and 
terutsim nekhonim, as do other circumstances such as 
when the woman has no place to go to, or when 
the rabbi or the beit din to whom she turns for help 
upon discovering the defect advise her to “try and 
make a go of it” for the sake of shalom bayit.    

“The controversy between Rabbi Broyde and 
Rabbi Rackman’s beit din comes down to what 
constitutes latent defects.” 

Essentially, then, the controversy between R. 
Broyde and R. Rackman’s beit din comes down to 
what constitutes latent defects, which R. Broyde 
concedes explicitly may serve as the basis for the 
application of kiddushei ta`ut to free the agunot. And 
here reasonable people may differ.  

Suffice it to say, that the position of R. Rackman’s 
beit din is that defects which are in total discord 
with any reasonable concepts of marriage, 
including physical and psychological abuse, sexual 
molestation, and adultery (which more and more 
endangers the life of the spouse—in one of our beit 
din dealt cases, the husband, in addition to being 
abusive and cruel, admitted to his wife that he 
engaged in unprotected sex before and after 
marriage—see www. agunahintl.org /sample 
rulings)—are types of behavior that renders the 
perpetrators unfit to be husbands, and are the sort 
of defects and character flaws that must be 
presumed to have been latent conditions pre-
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dating the marriage.  People just don’t turn into 
scoundrels out of the blue.  It must be pointed out 
that in our questioning the women who that come 
before our beit din, we always investigate to 
determine that the women had no inkling before 
marriage of the behavior manifested by the 
husbands after marriage.  We also inquire why the 
women stayed with their husbands (if they did) 
after discovering his defects, and their answers are 
invariably reasonable and valid explanations.   
Recent research on the subject (including Rabbi 
Abraham Twerski’s seminal work, Shame Born In 
Silence: Spouse Abuse In The Jewish Community) 
supports our position. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

Finally, however effective R. Broyde’s suggested 
solutions of “prenuptial agreements” and the 
“tripartite solutions” may (or may not) prove to be 
in avoiding iggun in the future, they provide no 
relief for women who are already stuck in 
unbearable marriages.  R. Rackman’ beit din takes 
up that challenge.  Instead of being criticized, R. 
Rackman should be celebrated as the only 
Orthodox leader to face the new reality head-on 
boldly and creatively, basing his solution on an 
enlightened and logical (rather than narrow and 
restrictive) interpretation of the precedents 
established by  R. Moshe Feinstein in using 
kiddushei ta`ut to free agunot. 
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Response of Dr. Susan Aranoff 
 
 

he Rabbi Emanuel Rackman beit din first began 
functioning in 1996 and was publicly 

announced in February 1997.  In 1997 the 
Rackman beit din published an article outlining its 
approach to kiddushei ta`ut as a means of freeing 
agunot.  The article dealt with classical kiddushei ta`ut 
based on a premarital blemish in the husband, 
which we labeled kiddushei ta`ut I.  The article also 
presented additional justifications for rulings of 
kiddushei ta`ut to liberate agunot in light of the 
impotence of modern batei din and the enhanced 
status of women in modern times.  These 
additional arguments were labeled kiddushei ta`ut II 
and III.   

Rabbi Broyde and his colleagues at the Beth Din of 
America challenged all three of our approaches to 
kiddushei ta`ut, and R. Broyde continues to do so in 
his review essay of Tears of the Oppressed.  While R. 
Broyde’s objections to the Rackman beit din are 
quite apparent, what is less obvious is that over the 
years R. Broyde has moved closer to the Rackman 
beit din’s position on a number of key elements of 
classical “kiddushei ta`ut I.”   It is my hope that this 
continuing exchange will clarify the remaining 
points of contention, further narrow the gap 
between us and help move us toward a more 
widely accepted halakhic solution that will finally 
put an end to the suffering of agunot and restore 
dignity and justice to Orthodox family law. 

The Rackman beit din is in full agreement with R. 
Broyde that classical “kiddushei ta`ut I” entails the 
wife discovering a serious blemish in the husband, 
which predated the marriage and of which she was 
unaware until after the marriage. Back in 1997-98, 
R. Broyde and his colleagues insisted, in addition, 
that in order for a woman to have a viable claim of 
kiddushei ta`ut, she must have left the marriage 
immediately upon discovering the defect.  The 
Rackman beit din, on the other hand, maintained 
from the outset that numerous factors such as 
attempting to rehabilitate the husband through 

therapy, listening to rabbis who counsel remaining 
in the marriage, preparing financially to leave, fear 
of physical retribution for leaving absolved the 
woman from a requirement to exit the marriage 
immediately.  In his review essay, R. Broyde has 
clearly moved closer to our position by allowing 
that there are many possible justifications for a 
woman to stay in a failed marriage for a prolonged 
period of time without losing her right to claim 
kiddushei ta`ut.  

“I propose that the Orthodox rabbinate spearhead 
and sponsor research; AGUNAH International 
would be pleased to be a partner.” 

Back in 1997-98 R. Broyde and his colleagues 
criticized our conceptualization of classical 
“kiddushei ta`ut I” because we expanded the scope 
of kiddushei ta`ut I beyond the limited cases found 
in the responsa of R. Moshe Feinstein 
(homosexuality, insanity, impotence and perhaps 
apostasy).  The Rackman beit din maintained that R. 
Feinstein never deemed himself to be a legislator 
who closed the canon and that additional grounds 
such as pre-existing personality disorders like drug 
and alcohol addiction and abusiveness were valid 
grounds for “kiddushei ta`ut I.”  In his review essay, 
it is clear that R. Broyde has moved closer to our 
more expansive view of the class of defects that 
may be valid grounds for kiddushei ta`ut and away 
from rigidly limiting kiddushei ta`ut to those defects 
enumerated by R. Feinstein.   

However, though R. Broyde now allows for 
expanding the possible blemishes that might be 
grounds for kiddushei ta`ut I, he continues to 
question whether wife abuse and other forms of 
domestic violence are a manifestation of a pre-
marital disorder which would constitute grounds 
for kiddushei ta`ut I.  R. Broyde indicates that 
further research on the nature and origin of 
domestic violence would be a valuable addition to 
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the literature of kiddushei ta`ut.  Given the 
pervasiveness of domestic violence in agunah cases 
and the centrality of this issue in the quest for 
solutions to the agunah problem, I propose that the 
Orthodox rabbinate spearhead and sponsor such 
research.  AGUNAH International would be 
pleased to partner in such a project.   

For the moment, while R. Broyde may question 
whether we have enough data to support an umdena 
that a wife abuser can be assumed to have a pre-
existing personality disorder, the Rackman beit din 
is convinced that we have enough case-by-case 
data and support in existing literature and expert 
opinion to validate a determination that the 
domestic violence encountered in our cases pre-
existed the marriage. Agunah after agunah describes 
an almost identical experience with her abusive 
husband.  The husband was highly attentive and 
solicitous before the marriage.  Shortly after the 
wedding, sometimes within hours, the husband 
begins to intimidate the wife with bursts of anger 
and to humiliate her with disparaging remarks.  He 
displays an obsessive need to control his wife’s 
social and family contacts.  He uses his control of 
family finances to dominate the wife.  Pregnancy 
almost always exacerbates the abuse as the 
husband views the expected child as “competition” 
for the wife whose exclusive attention he craves.  
The bouts of abuse are followed by the husband’s 
avowed contrition, but he always reverts to his 
abusive pattern.  Countless interviews I have had 
with domestic violence specialists and books like 
The Batterer by Dr. Donald G. Dutton and The 
Shame Borne in Silence by Rabbi Dr. Abraham 
Twerski confirm this profile of wife abusers.  What 
we are dealing with is a well documented and 
largely untreatable pre-marital personality disorder, 
which the Rackman beit din has deemed grounds 
for kiddushei ta`ut I. 

After seven years of debate between R. Broyde and 
the Rackman beit din, the disagreement between us 
concerning kiddushei ta`ut I has been reduced to the 
question of whether batei din can decide on a case-
by-case basis or based on a wider umdena that wife-
abuse indicates a pre-marital defect in the husband.  
The Rackman beit din feels the evidence favors its 

position which results in freedom for countless 
agunot, a clear desideratum of generations of sages 
who sought every possible leniency to free agunot.   

On now to questions which R. Broyde raises after 
quoting excerpts from my writings about kiddushei 
ta`ut II and III, which revolve around the wife’s 
mindset when she consented to the marriage.  
Kiddushei ta`ut II is based on the presumption that a 
woman would not knowingly consent to a marriage 
in which she could be virtually imprisoned by a 
cruel husband.  Kiddushei ta`ut III emphasizes that a 
woman would not knowingly consent to a 
domestic partnership based on gufah qanui, that the 
husband acquires control of her sexual freedom 
and that this control survives even if he abuses or 
abandons her or has extra-marital sexual relations. 

“The disagreement concerning kiddushei ta`ut I 
is whether batei din can decide on a case-by-case 
basis or on a wider umdena that wife-abuse 
indicates a pre-marital defect.”  

R. Broyde takes issue with these approaches to 
kiddushei ta`ut because the mistake that nullifies the 
wife’s consent to the marriage is not a pre-existing 
defect in the husband but a defect in the wife’s 
understanding of what she was agreeing to at the 
time of the marriage.  In R. Broyde’s scheme of 
things, these approaches to kiddushei ta`ut void or 
eradicate all marriages since every woman whose 
husband turns out to be problematic could claim 
that she never would have agreed to be chained to 
a man who turns out to displease her in some way. 

I will first deal with R. Broyde “voiding of 
marriage” objection on a practical basis and then 
on a theoretical basis.  On a practical basis, almost 
without exception, the cases of agunot who turn to 
the Rackman beit din involve kiddushei ta`ut I, 
women chained to deeply flawed men whose 
aberrant behavior early in the marriage indicating a 
serious personality disorder that pre-existed the 
marriage.  In such cases, kiddushei ta`ut II and II 
serve only as adjunct arguments in support of the 
beit din’s ruling of kiddushei ta`ut I.  
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While in practical terms, kiddushei ta`ut I is at the 
heart of our beit din’s proceedings, the theory 
behind kiddushei ta`ut II and III as independent 
grounds for releasing an agunah should be explored.  
R. Broyde’s takes the position that the annulment 
of marriages based on gross misconduct after the 
marriage results in all marriages being void or, as 
he has written in the past, “eradicated.”  This 
position reflects, I believe, a failure to appreciate 
the role of common sense and the need to make 
distinctions in judicial rulings.  Perhaps an analogy 
is the best way to make my point.  Suppose an 
employer contracted with a worker for several 
years of labor in return for room and board as well 
as a cash salary.  A few months into the contract 
the worker is alarmed when the boss repeatedly 
supplies spoiled food and inadequate heat and 
when working conditions deteriorate creating risk 
of injury to the worker.   The worker attempts to 
negotiate a solution to these problems but to no 
avail.  When the worker comes to court to break 
the contract, would the judge take the position that 
this contract cannot be broken because then all 
worker-management contracts will be void anytime 
workers register any sort of complaint?  Of course 
not.  The judge would release the worker because, 
when signing the contract, the worker never had in 
mind to accept such abusive working conditions.  
Such a verdict would not lead to the absurd 
conclusion that all workers’ contracts are void.   

Likewise, releasing women from marriages that are 
in total discord with any reasonable concept of 
marriage does not void all marriages.  Nor would 
this mean that marriages are voided when a spouse 
becomes gravely ill. (I refer here to R. Broyde’s 
jarring example of cancer.)  For wouldn’t a bride, if 
queried under the huppah, say that should her 
husband fall ill she would be grief stricken and try 
to nurse him back to health?. Thus the umdena 
would be that unforeseen illness, unlike unforeseen 
brutality, would not be grounds for voiding the 
marriage.   

Interestingly, I believe that the prenuptial 
agreement that R. Broyde presented at the end of 
his review article, embodies the concept of 
kiddushei ta`ut II and III.  For R. Broyde’s formula 

takes the position that when there has been a 
fifteen- month breakdown in the marriage, even 
when the husband has been excluded from the 
marital home under duress, the marriage will be 
considered a nullity or a get will automatically be 
issued through irrevocable agency.  This is very 
close to kiddushei ta`ut II, which maintains that 
women want marriages that can be terminated 
when the husband is guilty of grievous misbehavior 
hat results in an irreparable breakdown of the 
marriage.  

“This position reflects a failure to appreciate the 
role of common sense and the need to make 
distinctions in judicial rulings.”   

As to the surreptitiously taped conversation which 
R. Broyde made use of, what the out-of-context 
quote indicates is that in deliberating a ruling of 
kiddushei ta`ut, our beit din considers factors such as 
the couple living apart, the cessation of marital 
relations, the failure of the husband to support the 
wife.  Other relevant information which is elicited 
and considered includes the husband’s having 
begun a new intimate relationship, the husband 
being the plaintiff in the civil divorce proceedings, 
the failure of the husband to contest the civil 
divorce, as well as many other factors particular to 
each case.  All of these are indicators that the 
husband has quit the marriage, leaving only the 
fiction that a marriage still exists.  

Furthermore, the Rackman beit din takes the 
position that rabbis should not remarry the 
recalcitrant husband to another wife despite the 
fact that his first wife has been freed to remarry 
through an annulment.  This is because while the 
wife has no route to freedom other than an 
annulment, the husband has the power to end the 
marriage by issuing a get and should be prevented 
from remarrying until he does so.  The Babylonian 
Talmud, Ketubbot 75b, raises questions about the 
appropriateness of making annulment available to 
a husband given the fact that he can easily exit the 
marriage by issuing a get. 

As for the Rabbinical Council of America (RCA) 
pre-nuptial agreement which R. Broyde advances 
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as a remedy for the agunah problem, it is at best a 
flawed and limited solution.  AGUNAH 
International has already dealt with agunot each of 
whom suffered close to two years of agony before 
receiving her get despite having signed the RCA 
pre-nuptial.  One woman ended up paying 
extortion to secure her get.  Neither received the 
$100-125 per day which the husband was obligated 
to pay due to having withheld the get.  Both women 
were disappointed with the utter failure of the Beth 
Din of America to invoke the pre-nuptial 
agreement to secure the financial award due to 
them.  Both said they felt the pre-nuptial had been 
worthless to them.  So the efficacy of pre-nuptials 
is questionable at best.   

“Respect and affection for Orthodox marriage has 
been transformed into rejection and fear.” 

A full discussion of the limitations of the pre-
nuptial is beyond the scope of this article.  But it 
goes without saying that for the thousands of 
agunot without a pre-nuptial and already trapped, it 
is meaningless. 

Far from the Rackman beit din undermining 
Orthodox marriage as R. Broyde maintains, it is  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

the refusal of Orthodox rabbis to terminate 
dangerous, insufferable marriages that has done the 
damage.  Countless couples in Israel, who might 
otherwise be attracted to traditional Orthodox 
nuptials, marry in Cyprus or set up households 
without any marriage ceremony rather than submit 
to the Israeli Orthodox marriage and divorce 
system.  Former Israeli Sephardic Chief Rabbi 
Bakshi Doron has repeatedly advocated civil 
marriage in Israel in order to quell the growing 
scorn for Orthodox family law.  Here in the United 
States, I receive more and more phone calls from 
women inquiring about how to armor themselves 
against the dangers of Orthodox marriage.  
Respect and affection for Orthodox marriage has 
been transformed into rejection and fear. 

Three decades ago, Associate Chief Justice of 
Israel Menachem Elon proposed a taqqanah as a 
solution to the agunah problem.  In the wake of the 
ferment created by the Rackman beit din, Rabbi 
Shlomo Riskin and now R. Broyde have suggested 
solutions to the agunah problem.  But only Rabbi 
Rackman, filled with pathos for the suffering of 
agunot, has had the courage to take action, based on 
a persuasive, just and compassionate reading of the 
letter and spirit of halakhah. 
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Response of Susan Weiss 
 
 

t the outset I state that my response is a 
critical one. I found Broyde’s critique of 

Hacohen’s book to be apologetic, and without 
humility, empathy and vision. I will address each 
failing in turn. Yet before I do so, I must applaud 
Broyde’s willingness to attach the “Tripartite 
Agreement” to his review. Though I feel 
compelled to respond to Broyde’s critique, his 
attaching the “Tripartite Agreement” indicates that, 
notwithstanding his vitriol against Hacohen, the 
two men may have more in common than Broyde 
is willing to admit.  Both are trying to introduce a 
proposal that may not be ideal, but is halakhically 
satisfactory. 

 

I. Applaud:  The Tripartite Agreement 

The Tripartite Agreement offers a comprehensive 
solution to the problem of get recalcitrance (1) by 
appointing an agent for delivery of the get; (2) by 
issuing a taqqanah allowing the rabbis to declare a 
marriage void; and (3) most importantly, by 
imposing a condition on the marriage that will 
render it null and void in the event that the 
husband and wife are living apart for a period of 
fifteen months. This suggestion resurrects, as R. 
Broyde knows, a solution suggested by Turkish and 
French rabbis at the turn of the twentieth century, 
and supported by Rabbi Prof. Eliezer Berkowitz in 
his important book, Tenai be-Nissuu’in ve-Gerushin.  

The Tripartite Agreement is a significant 
improvement over past proposals.  

Because it takes a realistic vision of modern 
married life—acknowledging that separation for an  
 

extended period of time is the most accurate 
measure of whether or not a marriage is over, not 
the opinion of either of the parties, not allegations 
of fault, not the finding of fault. It is indeed absurd 
for a court to debate the grounds for a divorce 
when the parties have been living apart for a 
significant period. The marriage is clearly over, 
irrespective of the cause of the breakdown. Surely 
it does not matter if the marriage ended because 
the husband had bad breath or committed adultery. 
(The former, ironically, being talmudic grounds for 
divorce, whereas the latter is not).  

Second, because the Tripartite Agreement is a 
good attempt to acknowledge the main 
philosophical problem of Jewish divorce: that of 
dominion. The agreement wrests the ultimate 
power to end a marriage from the hands of a 
recalcitrant and embittered husband and transfers 
it to those of the rabbis who have been authorized 
to declare the marriage over if the parties are living 
separately. This is a comprehensive solution to the 
problem of the agunah that far surpasses others that 
merely fashion a monetary incentive to the 
husband to give a divorce—like the current RCA 
Prenuptial Agreement.1  

In addition to emphasizing the substantive 
improvement of the Tripartite Agreement over 
previous suggested solutions to the problem of the 
agunah, I suggest that the Tripartite Agreement is 
also the direct result of the untiring efforts of 
people like R. Rackman, R. Dr. Aviad Hacohen, 
Dr. Susan Aranoff and the multitude of women’s 
organizations who demand all-inclusive solutions 
to the problems of Jewish women and divorce. 
Without such efforts of activism, I doubt whether 
R. Broyde would have attached such a proposal 
like the Tripartite Agreement to his critique. 

A 

1 For a critique of the RCA prenuptial agreement, see my article: “Sign At Your Own Risk— The ‘RCA Prenuptial’ May 
Prejudice The Fairness Of Your Future Divorce Settlement” Cardozo Women’s Law Journal (1999).  Note that this article is not 
referred to in the website of the Orthodox Caucus mentioned as the source for a review of the literature regarding prenups by 
Rabbi Broyde in footnote 48. 
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II. No Humility 

The tone of Prof. Broyde’s article is fraught with 
an air of condescension, sweeping generalizations, 
rhetoric, and hyperbole. Let’s start with the title: 
“An Unsuccessful Defense of the beit din of Rabbi 
Emanuel Rackman….” Here Broyde elegantly 
dismisses both R. Rackman, whose beit din is in 
need of “defense”; and Hacohen, whose efforts to 
do so are “‘unsuccessful.’” Lest anyone doubt his 
dismissal, Broyde expands on it in the very first 
section, saying without flinching that: “Rabbi Dr. 
Aviad Hacohen’s proposed solution to the agunah 
problems is consistent with neither general 
halakhic principles nor with general marriage 
theory and thus is wrong.” (p. 3, emphases mine—S. 
W.)  

Broyde continues relentlessly, throughout his 
critique, to similarly label Hacohen’s conclusions 
or analysis; as well as to support his position with 
rhetorical conceits like: “it is obvious,” or “one 
comes quickly to the conclusion,” and hyperbolic 
adjectives like: “fundamentally flawed” or “pleas of 
the desperate.” Here is a sampling:  

The Tears if the Oppressed ….ultimately falls 
short… flaws overwhelm all else. (p. 3) 

Rabbi Hacohen’s textual understanding of 
umdenah and its broad application is 
incorrect…Rabbi Hacohen’s presentation of 
the Shulhan Arukh and Rama is a bit twisted 
…(p. 8) 

The Tears of the Oppressed fails as a work 
advocating any change in the normative 
halakhah…Hacohen’s conclusion is… flatly 
untenable… [His] description… is equally 
unfounded… If this is what R. Hacohen 
means, then this statement and this book 
are valid and within the framework of 
halakhah, but hardly novel… [R. Hacohen’s 
thesis is a] plea of the desperate, reflecting a 
misunderstanding of how batei din work…[It] 

is fundamentally flawed in its lack of 
definitions and perspective on the problem 
of igun…(p. 13). 
It is obvious to this writer that when one 
constructs any theoretical construct of 
marriage one comes quickly to the conclusion 
that blemishes that did not exist prior to 
the marriage cannot be grounds for 
annulment…This book gives little or no 
thought to the marital institution… No one is 
benefiting from Rabbi Rackman’s conduct, 
including the woman whom he claims to 
release from marriage.  (all emphases 
mine—S.W.) 

I cannot avoid the impression that R. Broyde doth 
protest too much. 

 

III. No Empathy 

R. Hacohen’s book is entitled The Tears of the 
Oppressed. His legal analysis flows from his empathy 
to those tears. Legal theorists, particularly feminist 
theorists, have written on the importance of 
empathy in engendering crucial changes to the 
status quo.2 The philosopher Richard Rorty has 
written that morality is about the wider and wider 
expressions of empathy.3 Hacohen’s thesis 
acknowledges both the need for a change in the 
status quo, as well as the threat to the moral 
integrity of Jewish law that the problem of the 
agunah raises. 

Broyde ignores the tears of the oppressed, or at 
least suppresses them. For him, Hacohen’s thesis is 
not about women’s pain. What Broyde seems most 
concerned about is whether or not Hacohen is 
suggesting that a major defect of a husband that 
arose after the marriage may be the basis for ending 
it, or whether Hacohen thinks that he can label all 
defects as latent and present at the time of the 
marriage. Both of these possibilities are rejected by 

2 Lynne N. Henderson, “Legality and Empathy,” Feminist Jurisprudence 244, at 246-7, (Patricia Smith Ed., (1993).
3 Richard Rorty, “Philosophy and Social Hope,” 72-103 (1999); Truth and Progress 186-227 (1998). 
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Broyde, who discards the first as halakhically 
impossible (“profoundly mistaken,” p. 9; “just a 
charade.” p. 12) 

R. Broyde deflects the issue raised by the plight of 
the agunah from the tears of the oppressed to the 
casuistic manipulations of the law.  He pivots and 
parries with Hacohen as if he were in a moot court 
room, or in a yeshiva beit midrash, instead of dealing 
with real women’s lives. 

 

IV. Apologetics 

There are quite a few moments in Broyde’s article 
in which he overstates his case and takes advantage 
of an audience that is less well-versed than he in 
the legal and halakhic literature. I give examples 
from the particular to the general. The basic 
upshot of these overstatements and distortions is 
that R. Broyde underplays R. Hacohen’s 
contribution. And Broyde dismisses the need for a 
solution that would wrest power away from 
recalcitrant husbands by whitewashing the source 
of the problem—the fact that Jewish marriage is 
not an equal partnership and that the rights of exit 
differ radically.  A man has exclusive rights to his 
wife’s sexuality (having made an acquisition 
[qinyan]), and only he can agree to their divestiture.4  

1. Regarding the widespread use of kiddushei ta`ut, 
Broyde writes: 

“It is possible to construe Rabbi 
Hacohen’s arguments to be limited to 
situations where the defect, though it 
“arose” after the marriage took effect, was 
latently present before the marriage was 
created. ... Rabbi Moses Feinstein adopted 
that view, and it is widely used by various 
batei din in situation that fit such a case. We 
hardly need a book to explain to us 
something widely known and used by dayanim 
throughout the Torah world. (emphases 
mine—S.W.) 

If such a solution is so widely known, why do we 

not know about it?  I have been working 
professionally in the area of Jewish divorce in 
Israel for over twenty years. During those years, I 
have not been privy to even one case in which the 
Israeli Rabbinical Courts declared a marriage over 
on the basis of meqah ta`ut alone. The closest I got 
was a recent case in which the rabbis held that the 
witnesses to the marriage were not kosher, thereby 
rendering the marriage void ab initio. One rabbi 
involved in the case also referred to the fact that 
the husband suffered from a mental defect before 
the marriage. But this was not part of the final 
decision. (The husband had been in a vegetative 
state for seven years before the rabbis voided the 
marriage on a technicality.) And the only American 
case I know of is one in which the husband raped 
his children and was sitting in jail for thirty-five 
years. The marriage was held void on the basis that 
the husband was a homosexual, not on the basis of 
the rape. A book that explains the “hardly novel 
and widespread” use of latent defects to end a 
marriage is indeed an important contribution.  The 
Tears of the Oppressed does just that.  

In note 25 R. Broyde says that he was involved in 
“several such cases.” He would do us all a great 
service if he would publish the facts of these more 
recent cases and the halakhic precedent cited in 
them, so that we would all benefit from those 
widely known decisions. 

2. Regarding balancing, he writes: 

“The general attitude of halakhah toward 
matters of iggun is to seek to balance two 
integral, opposing values: on the one 
hand… the rabbinic tradition to employ 
leniency when encountering cases of 
women who would otherwise become tied 
to lifeless marriages; on the other …the 
imperative to proceed cautiously in 
recognition of the gravity of releasing a 
married woman without a get.” 

R. Broyde overstates the balancing act done by 
halakhah. My experience indicates that little 
balancing is done. Rabbis are far more concerned 
with the problem of eshet ish than with iggun.  The 

4 Rabbi J. David Bleich, “Kiddushei Ta’ut: Annulment as a Solution to the Agunah Problem,” Tradition, 33:1 (1998). p. 115.
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rabbi will often claim that this concern is prompted 
by fear of the proliferation of mamzerim. I suspect it 
is a concern for the loss of male control over the 
ending of a Jewish marriage. This concern is 
echoed in some of R. Broyde’s fearful ruminations 
that “by expanding the category of error in the 
creation of marriages to encompass changes in 
people following marriage would fundamentally destroy 
every Jewish marriage…  Jewish marriage will become 
a vehicle of convenience, discarded at the roadside of life the 
moment trouble occurs.” (emphases mine—S.W.) 

Why would taking the keys to ending the marriage 
from the hands of vengeful husbands and giving 
them to a (hopefully) neutral beit din destroy Jewish 
marriages? 

3. Regarding Jewish marriage as a private matter, 
Rabbi Broyde writes:  

“In truth the agunah problem is —at its core 
—insoluble (sic) in a global manner because 
marriage as a private law matter subject to the 
dissolution only with the consent of the parties 
is part of the structure of Jewish 
marriage…”  (emphases mine—S.W.) 

 

Borrowing from Rabbi Broyde, I must label this 
statement “fundamentally flawed.” Jewish marriage 
is not a private law matter subject to the 
dissolution only with the consent of the parties. 
The dissolution of a Jewish marriage is dependent 
on the will of the husband. It is true that, de jure, 
since the legislation of Rabbenu Gershom, Me’or 
ha-Golah, a woman must accept the get in order for 
the marriage to be over. But this legal balancing act 
was only partial. Unlike their wives, men have legal 
tools at their disposal—e.g., the dispensation of 
one hundred rabbis—to overrule their wives’ 
refusal to agree to the divorce. And should a man 
choose to set up a new life and home, the children 
of his union with another unmarried woman would 
not be subject to the stigma of mamzerut. De facto, 
most Jewish men can leave their wives who refuse 
to accept the get with little consequence to their 

action.  

Using the insights of Catherine MacKinnon,5 I also 
object to Broyde’s invocation of abstract legal 
argument about reciprocity and equality regarding a 
situation that is not socially or economically equal. 
Equality in the air cannot be compared with 
subordination on the ground. 

4. Regarding Jewish law and family values, R. 
Broyde writes:  

“Jewish law recognizes marriage as a 
central vehicle for family values. …global 
recasting of Jewish marriage will encounter 
fatal problems of definition.” (15).” (emphases 
mine—S. W.) 

In this sweeping statement, what exactly are those 
values? R. Broyde fails to identify the values he 
refers to, how they are protected under the existing 
system, and in what sense recasting Jewish 
marriage will encounter fatal problems. “Fatal” 
problems? The lack of specificity makes a detailed 
response impossible. 

 
V. Charades and Fictions 

Charades and fictions are the survival tools of the 
law. They allow the legal system to be maintained 
when times may render the rules obsolete. The 
Israeli Rabbinate used such fictions to enable the 
state and its farmers to survive economically 
during the sabbatical years. Charades and fictions 
are also used to insure justice when the 
implementation of the formal law results in 
inadequate solutions for the human situation being 
evaluated in accordance with the rule of law. The 
law abounds with such fictions—like implied 
contracts; or presumptions (umdanot). Rather than 
constituting fatal blows to the halakhah, R. 
Hacohen’s creative use of umdanot and expansion 
of latent defects that might be found in a marriage 
is a way of ensuring that Jewish law survives. 

 
 

5Catherine Mackinnon, Feminism Unmodified: Discourses on Life and Law (1987).
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VI. No Vision  

R. Broyde asks seemingly rhetorical questions:  

When should women (or men) be 
encouraged to leave the confines of a 
“dead” marriage? 
 

Should a rabbinical court consider a 
woman an agunah when she and her 
husband are in civil court fighting over the 
civil divorce? 

…Does it matter what conditions are 
imposed and by whom? (14) 

Sociological and historical studies have shown that 
law does not have the power to encourage or 
curtail divorce.6 Marriages are made in heaven and 
are ended on the ground. As presently used, the get 
does not insure against divorce—it only facilitates 
extortion. As yes, such, a get should be given 
unconditionally. Yes, even if the parties are  

 

 

 

 

 

 

 

 

 

 

 

 

fighting in the civil courts, and even if the wife 
refuses to go to the beit din.  R. Broyde’s vision of a 
Jewish divorce law as maintaining family  
values, or of curtailing divorce, is a fantasy—or 
borrowing again from him, a “plea of the 
desperate” to maintain the status quo. 
Furthermore, R. Broyde’s idea of giving the 
freedom to the marrying couple to decide how to 
fashion their divorce is not realistic. It will, at the 
end of the marriage, be subject to the 
manipulations of the vengeful or recalcitrant 
spouse—the original contract notwithstanding. 

Once I appeared to argue a motion in the 
chambers of Judge Vardi Zyler, Chief Judge of the 
Jerusalem Circuit Court. There the judge taught me 
an important lesson: “More important than what 
you have to say, is what your adversary is saying. 
Listen carefully.”  I suggest that R. Broyde reread 
the book. 

6 See e.g. Lynn Carol Halem, Divorce Reform (1980), describing her book as the "history of efforts of American society to 
understand the etiology of a disease called divorce and to find a cure," Id. at 284. The author maintains that divorce law in 
American society has its origins in the Christian attitude towards marriage as "immutable." In that context "fault" changes 
along with different explanations for the origins of the pathology of divorce.  She also shows how divorce laws, in their 
various historical permutations, have been unsuccessful in their attempt to curtail the rate of divorce. 
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Honesty and Analysis:  
A Reasoned Response to Passionate Letters 
 
Michael J. Broyde* 
 
 

s Rabbi Dr. Daniel Sperber is an eminent 
Torah scholar, his words deserve close 

attention. I am in some agreement with much of 
what R. Sperber wrote about the nature of halakhah 
and the requirements of our time. Compassion and 
sensitivity are among the hallmarks of classical 
normative halakhah, particularly in cases of iggun, and 
should be among the catalysts for innovative 
“problem solving.” The chained women, shackled 
by their recalcitrant spouses, do indeed cry aloud 
both to God and to the rabbis to find a 
compassionate and equitable solution to their tragic 
plight, and this search must be within the 
parameters of traditional normative Jewish law.1 

However, the invocation of “Torat Hayyim” as a 
catch-all phrase to justify reinterpretation of 
halakhah is reminiscent of non-Orthodox treatments 
of Jewish law where serious analysis of the sources, 
their underlining principles and the need for 
consistency with Talmudic doctrines, are all given 
short shift.  It produces result-oriented halakhah 
where the will for change is enough, as if that alone 
can create the way. Instead, classical halakhah 
examines innovations—even ones that generate 
pleasantness and seem to resolve urgent social 
needs—to ensure that they are textually and 
analytically consistent with the classical Jewish law 
texts.  If not, then they are discarded, even if the 

person advocating such is an ordained Orthodox 
rabbi.  Unfortunately, the proposals actually put 
forward by the beit din of Rabbi Rackman are not 
within the parameters of traditional normative 
Jewish law, as I have pointed out in both the 
original review and this reply. Notably, R. Sperber 
does not say otherwise, for reasons that any astute 
reader will comprehend.  

In fact, R. Sperber argues for the use of the 
principle of kiddushei ta`ut only “in certain cases 
where the defect can be proven to have been 
existent at the time the marriage was contracted” —
a general position which I certainly endorse, as have 
many eminent poseqim of previous generations, 
including Rabbi Moshe Feinstein.  Yet this assertion 
has almost nothing to do with the original 
formulation of Tears of the Oppressed. 

Thus R.  Sperber’s enthusiastic general endorsement 
of Hacohen’s book might give readers the mistaken 
impression that R. Sperber identifies with the more 
sweeping statements that Hacohen originally 
made—which apparently he has now withdrawn—
allowing for the ending of marriages in cases where 
there is no evidence that a defect arose prior to 
entry into the marriage, or the even more far-
fetched presumptions as those put forward by R. 
Haim Toledano, Dr. Susan Aronoff in the name of 

A 

* My thanks to Dr. Moshe Bernstein, Rabbi Michael S. Berger, Marshall Cohen, Rabbi Shmuel Kadosh, Daniel Schlanger, 
Prof. David Shatz, Dr. Thomas Spira, Rabbi Gil Student, Rabbi Eliyahu Teitz, Rabbi Jeremy Weider, Rabbi Mordechai Willig
and Dr. Joel Wolowelsky.  Particularly without the help of Joel Wolowelsky, this article would not be in the form it is in. 
1 The example given by R. Sperber in his first footnote seems uniquely ill-suited to this proposition, and completely malapropos
to the matter at hand.  It is important to note why.  Rav Herzog’s discussion of women inheriting recognizes that halakhah
cannot accomplish this goal and proposed the use of a taqqanah—a legislative device—to correct this issue.  Taqqanot are, by 
their very nature, not to be examined to determine whether or not they are grounded in halakhah (as they are not), but only to 
determine if the area of law is one for which taqqanot may be enacted.  Our topic under discussion is generally thought to be 
one in which taqqanot do not work, and thus proposals in this area have to be grounded in a proper interpretation of Jewish 
law without any taqqanot in place. 
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the R. Rackman’s beit din, or by Susan Weiss in her 
own name. I assume that R. Sperber does not 
endorse these extra-halakhic solutions, as they lack 
the precidential sources that he—and I—agree are 
needed to validate any such proposal.2  The use of 
the somewhat mythical “Torat Hayyim” doctrine is 
no substitute for the rigorous evaluation of the 
substance of the arguments. Hence the arguments 
of the supporters of the R. Rackman’s beit din come 
up short. 

Simply put, R. Sperber seems to me to be endorsing 
a book that Hacohen did not write about an 
application of kiddushei ta`ut that does not fit 
Hacohen’s original presentation.3  In truth, what 
disturbs me about R. Sperber’s comment is its 
penumbra.  R. Sperber’s points—halakhically 
tenable in their own right and, outside of this 
discussion, perhaps even worth saying yet again in 
the right context—have the effect of appearing to 
validate much conduct that is not proper as a matter 
of Jewish law, and I assume is a concern to R. 
Sperber. I have no explanation why R. Sperber—
eminent Torah scholar that he is—appears blind to 
this foreseeable consequence of his writings in their 
larger context. Perhaps R. Sperber’s judgment been 
clouded by his legendary compassion for these 
enchained women, and this has precluded him—in 
this case—from engaging in his typical close reading 
of the Talmudic, medieval and latter-day sources. I 
am at a loss otherwise to explain this lapse.   

**** 

Dr. Hacohen, Rabbi Toledano, Attorney Weiss and 
Dr. Aronoff have spent a significant amount of 

space restating points already made in Dr. 
Hacohen’s book or elsewhere. I will spare the 
reader the necessity of rereading my rejoinder to 
them and simply make the following brief points.4 

I wrote my review under the assumption that the 
final chapter of Tears of the Oppressed entitled 
“General Principals to be Derived from the 
Precedents” (which is a nine paragraph summary 
of the whole book) was a summary which 
conveyed accurately the true intent of the book’s 
author.  Paragraph seven of that chapter is boldly 
entitled “Timing of the Onset of the Blemish” and 
states: 

The choice of halakhic methodology is 
inferable from the issue of the timing of 
the onset of the blemish.  Here, too, there 
is great variability among the poskim. Some 
adhere to the requirement that the blemish 
must have been in existence prior to the 
marriage—or at least before kiddushin takes 
place—in order for the principle of 
kiddushei ta`ut to be applied.  Other poskim 
allow for blemishes that arose after the marriage. 
[emphasis added]5 

Aviad Hacohen writes that he did not intend this 
and he agrees that all blemishes—according to all 
poseqim—must be in existence prior to the marriage 
taking place before any claim of kiddushei ta`ut can 
take be advanced; any statements to the contrary in 
Tears of the Oppressed are to be discounted.. Had he 
stated this as clearly6 in The Tears of the Oppressed 

2 I do not at all understand R. Sperber’s reference to Justice Elon’s Foreword to Tears of the Oppressed.  Even a casual read of 
the Foreword makes it clear that Elon does not consider Hacohen’s proposal to be a significant one, and he does not expect it
to considerably ameliorate the plight of the agunah. Indeed, Elon notes (p. IX, Foreword) that this work is an important study 
of “another approach which might offer some, even slight, solution for the problem of agunot” (emphasis in the original), 
which is far from the enthusiastic endorsement Sperber suggests Elon gave.  Rather, as Justice Elon notes himself in his 
Foreword, he advocates a different solution to this problem. 
3 As I have noted before, this proposition has been stated many times by numerous eminent poseqim. 
4 A fuller and detailed response to these critiques will gladly be sent to anyone who emails me and requests it. My email 
address is mbroyde@emory.edu. 
5 Tears of the Oppressed, page 96. 
6 Clarity is extremely important in this matter and a simple misplaced modifier changes everything.  For example, while 
Hacohen tells us that his summary of Rabbi Simha of Speyer is clear and addresses pre-marriage blemishes, since he writes 
“Rabbi Simha of Speyer clearly establishes that in the case of a major blemish [in this case, blindness] where the woman was 
not aware of it prior to the marriage it is a mistaken marriage,” in fact a much clearer form of summary – completely lacking 
ambiguity—would have been "Rabbi Simha of Speyer clearly establishes that in the case of a major blemish present in the 
husband prior to the marriage where the woman was not aware of it, it is a mistaken marriage.”  The misplaced modifier creates 
ambiguity, as a reasonable person could read it as referring to her knowledge, rather than to the presences of the blemish.
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itself as he did in his response to my review, I 
would not have found it necessary to write a 
review highlighting this inaccuracy.7  Since I have 
no reason to doubt Hacohen’s sincerity, I hope 
that this point will be carefully clarified in the 
second edition of the book.  Given the potential 
for error on a matter of such profound halakhic 
significance, consideration should be given to 
fixing it in all the copies the publisher has not yet 
sold by covering this paragraph with a sticker 
containing the corrected text. 

At the same time, I think it disingenuous to suggest 
that this book was an academic work unrelated to a 
defense of R. Rackman's beit din. The public 
relations surrounding the publication of the book,8 
its financial subsidy by supporters of the beit din of 
Rabbi Rackman, and simply the list of respondents 
in this issue belie that disclaimer. 

“Anyone can solve the agunah problem by relying 
on views that are rejected by halakhah.” 

I am therefore willing to concede that I did not 
review the book as an academic adventure but as 
the practical halakhic suggestion that it was. In this 
respect it is important to focus on Hacohen's 
comments concerning the Maharam. Academics 
would find it relevant that centuries ago he 
proposed an approach that would support the beit 
din of R. Rackman. Halakhists, on the other hand, 
would be more concerned with the fact that 
normative halakhah, as it developed, did not allow 
that position to take root. (Indeed, there is hardly 
any issue in contemporary halakhic practice that 
does not have poseqim of major stature who 
centuries ago took an opposing view.) Surely, no 
one seriously suggests that normative halakhah can 

be changed at will by reaching back centuries to 
resurrect long discarded positions. 

In fact, Dr. Aviad Hacohen positions Tears of the 
Oppressed as of little help for agunot practically, 
since it is not limited to normative halakhah.  As he 
states in this response: 

One thing should be made clear B the 
book is not meant to be a pesaq halakhah. . .   
I am not a functioning rabbi. I don’t 
pretend to be able to decide between the 
opinions of the great Torah authorities, 
and determine which of them is “accepted” 
and which is unacceptable. I certainly don’t 
pretend to rule on questions of halakhah. 

I do not have that luxury and did not write my 
review from that vantage point.  I live in the world 
of practical Jewish law (pesaq halakhah) and deal 
daily with actual agunot and women seeking a get 
from a non-cooperative husband. They are 
interested in a resolution consistent with normative 
halakhah and following only accepted authorities.  
Part of my job in that world is to determine in 
what cases the weight of the halakhah and the 
established facts suffice to allow a woman to 
remarry without a get based on a defect in her 
initial marriage (or the apparent death of her 
husband).  I stake my claim in the world-to-come 
on each and every decision that I make, as I know 
that both the decision to sign or not to sign letters 
that release women to remarry without a get are 
fraught with Divine as well as temporal 
consequences.  Anyone can solve the agunah 
problem by relying on views that are rejected by 
halakhah. 

Since Hacohen cannot refute the fact that 

7 Hacohen writes in his response that “a pre-existing defect in the spouse is a necessary condition for the use of kiddushei ta`ut”.
8 "New Book Seeks Agunah Solutions," The Jewish Week October 22, 2004 by Debra Nussbaum Cohen (available at 
www.thejewishweek.com) which states: 

A new book by an Israeli legal expert, Aviad Hacohen, promises to return to public attention the legal technique used to 
dissolve the marriages of agunot, women whose estranged husbands refused to grant them a Jewish divorce, an approach 
which prompted waves of controversy in 1997, when it was first used. That was when Rabbi Emanuel Rackman, 
chancellor emeritus of Bar Ilan University, went public with the fact that he was employing little-used aspects of Jewish 
law in order to free hundreds of women whose husbands were keeping them legally chained to dead marriages.  Rabbi 
Rackman's work was met with criticism from rabbis in virtually all sectors of the Orthodox world. But, with the 
assistance of a handful of rabbinic colleagues and supportive women, he has continued to solve the dilemmas of agunot, 
doing so for several dozen in the last year or two and several hundred in total, he said in an interview. 
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normative halakhah rejects the approach of the 
Rackman beit din, he retreats to ad hominem abuse 
about the lack of courage of Modern Orthodox 
poseqim.9 But it is not lack of courage that prevents 
dayanim from adopting these suggested solutions, 
but rather loyalty to normative halakhah.  

Courage implies taking risks with one’s own status. 
But Hacohen’s courage entails inflicting the 
possible status of mamzerut on the children of 
women who rely on these unorthodox approaches. 
Advising women to take that risk for their children 
is not courageous but irresponsible. The fact that 
Rabbis Rackman and Hacohen may truly be acting 
leshem shamayim does not mitigate that unfortunate 
fact. 

“It is also not true that every problem has a 
Jewish law solution.”  

Unfortunately, it is also not true, as Hacohen 
claims, that every problem has a Jewish law 
solution, any more than every sickness has a cure. 
Of course, in both cases we have to keep trying to 
add to our arsenal of approaches. But we cannot 
allow our frustration to drive us to invalid halakhic 
constructs anymore than our frustration with the 
limits of medical care should drive us to medical 
quackery. 

* * * 

If Hacohen reaches to the past to justify his 
position, R. Toledano simply creates a new 
proposition that has no basis whatsoever in 
halakhah. He writes: 

Rabbi Rackman's beit din maintains that 

physical and psychological abusive 
behavior of husbands towards their wives 
and/or children is a pre-marital latent 
condition even when manifested only after 
marriage.10 

Along similar lines, the Israeli newspaper Ha`aretz 
reports: 

In a just-published book (in English), 
“Tears of the Oppressed” (KTAV), Hacohen 
proposes the use of the principle of mekah 
ta`ut—that is, when the wife was deceived 
about her husband at the time of the 
marriage—to argue that the husband's very 
aggressiveness in refusing to give his wife a 
divorce shows that the marriage was based 
on a mistake from the outset, and therefore 
can be annulled.” The principle of 
annulment of marriage because of mekah 
ta`ut already exists in the halakha,” 
Hacohen notes, “and my experience, in the 
wake of Rabbi Prof. Emanuel Rackman, is 
to expand it to encompass violence or 
unreasonable extortion.”11 

Women whose marriages have been “annulled” by 
the beit din of R. Rackman have reported to me that 
this is the logic on which the beit din relied in their 
cases without any further investigation of the 
husband. 

There is no halakhic foundation to this 
presumption and one cannot find even a hint of 
this approach in any previous halakhic sources. No 
defense is given as a matter of halakhah to such a 
presumption, and no rabbinic sources are cited to 
validate such a presumption by R. Toledano.  The 

9 For a transcript of Rabbi Joseph B. Soloveitchik’s comments on a proposal of Rabbi Rackman’s, see http://mail-
jewish.org/rav/talmud torah.txt.  One wry reviewer of my response, commenting on this paragraph observed: “if ‘when the 
cat is out, the mice do play,’ think about the games the mice play when the cat has gone to heaven.  We all know that Rabbi 
Rackman would never have advanced this solution to the agunah problem in the lifetime of the Rav, and Rabbi Rackman 
withdrew every single proposal he ever made to solve the agunah problem in the face of the Rav’s objections.” 
10 Toledano makes it clear that this is, in fact, the view of the beit din of Rabbi Rackman, when he states at the end of his 
response that: 

The position of Rabbi Rackman’s beit Din is that defects which are in total discord with any reasonable concepts of 
marriage including physical and psychological abuse, sexual molestation, and adultery.... are types of behavior that 
renders the perpetrators unfit to be husbands, and are the sort of defects and character flaws that must be presumed 
to have been latent conditions pre-dating the marriage.  People just don’t turn into scoundrels out of the blue. 

11 See Yair Sheleg, “Unchain Their Hearts,” Ha`aretz October 12, 2004 in English.  See www.Haaretz.com for archival 
information. 
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reason for this is that no such sources exist in 
halakhah. 

Equally important, there is absolutely no published 
literature in the psychology of abuse field that 
correlates (at a rate of 50% or higher) any pre-
marriage conduct or experience (other than sexual 
deviance related to homosexuality) with any post 
marriage defect (other than homosexuality and its 
correlates). The strongest correlation found in the 
literature for a clear latent biological defect that 
correlates to physical abuse is testosterone and 
serotonin levels, which show a 12% correlation 
based on elevated levels, when testosterone levels 
are elevated more than one standard deviation.)12 
Such a correlation number is far lower that the 
categorical presumption needed to end a marriage 
without a get (under the umdenah de-mukhah 
doctrine spelled out by R. Feinstein in Iggrot Moshe, 
EH I:79, I:80 and IV:113) required by halakhah.13  

“The presumption advanced by R. Rackman’s 
beit din is wrong as a matter of fact.”  

Additionally, when one includes in the list of latent 
defects conduct like adultery (as Toledano does) 
one immediately encounters a problem of 
definition.  What is a predisposition to commit 
adultery and how does one show it to be latent?  Is 
it latent in everyone who is married?  No 
professional that I have spoken to is aware of any 
literature in the field on this topic, making such 
presumptions without any foundation.  The same 
is true for verbal abuse; there is no definition given 
for what qualifies as verbal abuse, and there are 
almost no studies of this conduct in the course of 
marital difficulties.  The potential for verbal abuse 
would also seem latent in most people and is thus 
lacking any correlative effect. 

Dr. Susan Aranoff’s suggestion for further research 
notwithstanding, I think there is little hope of 
obtaining credible scientific evidence to support 
Toledano’s thesis. Indeed, common sense says 
otherwise. We all know that people change over 

the years. We are not necessarily what we were at 
the time of our marriage—or teenage years, or 
other early stages—decades later. We change for 
the better and for the worse, and not every unkind 
act is the result of mental illness or latent defect.  
This is even more so true given the length of the 
marriages—typically decades—that are declared 
ended by the beit din of R. Rackman.  (For more on 
this topic, see the appendix to this article, which 
contains a detailed survey of the latent defect as 
cause of abuse literature in the psychology 
literature.) 

Thus the presumption advanced by R. Rackman’s 
beit din is wrong as a matter of fact. Indeed, in the 
one area where there is abundant evidence of the 
presence of latent defect—sexual deviance related 
to homosexuality—there is a deep halakhic 
consensus that annulment of marriage is correct in 
cases of hidden homosexuality when the husband 
will not give a get. 

* * * 

R. Toledano and Dr. Hacohen both object to my 
reliance on the view of the Arukh Ha-shulhan that 
the woman need not leave the marriage 
immediately upon discovery of the defect (and the 
realization that she can leave), even though this 
standard seems more lenient than that adopted by 
the Shulhan Arukh itself in Even Ha-Ezer 31:9. 
Toledano posits that Iggrot Moshe Even Ha-Ezer III: 
45 adopts a more lenient standard. Unfortunately, 
he misunderstands the intent and effect of the 
Iggrot Moshe. Rabbi Feinstein is not introducing a 
leniency which extends the timeframe of the 
window of escape in the case of all defects; rather 
he is narrowing the window of opportunity in the 
case of impotence and insanity, where logically, 
even if the couple remained together for an 
extended period of time, no new marriage could be 
contracted (as sexuality is impossible in one case, 
and entering into a contract impossible in the 
other), and thus one would have thought that the 
window of opportunity would never close. Thus 

12 See the Appendix for a further exploration of this data.
13 This is not the place to explain the differences between an umdenah and an umdenah de-mukhah or the different consequences. 
Rabbi Feinstein only permits the ending of a marriage without a get in a situation where the woman is an agunah and there is 
an umdenah de-mukhah, and not merely an umdenah.  This matter requires more analysis than can be provided here. See also 
notes 16 and 21 and accompanying text.  
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despite claims to R. Feinstein’s view and the fact 
that in most cases of kiddushei ta`ut an ongoing 
sexual relationship closes that window immediately 
(i.e. it recreates the marriage), I still think that the 
Arukh ha-Shulhan's view can be relied on to extend 
that period a short amount of time from the 
moment the women realizes that an error of 
contract took place, and the marriage thus remains 
invalid from its inception.. 

So too, I and many others have responded to the 
arguments of kiddushei ta`ut II & III as presented 
by Aronoff.  The reader should examine my article 
“Kiddushei Ta`ut: Error in the Creation of 
Marriage”14 and—even more importantly—the 
extremely thoughtful article by R. J. D. Bleich 
“Kiddushei Ta`ut: Annulment as a Solution to 
Agunah Problems.”15  This matter is sufficiently 
clear that R. Toledano informs us that even the beit 
din of R. Rackman does not rely on either of these 
two grounds. 

It is worth noting that my initial article raised a 
number of significant procedural questions about the 
conduct of the beit din of R. Rackman, in that they 
conduct ex-parte hearings without the parties present, 
and accept the testimony of the wife about the 
conduct of the husband even in the absence of any 
corroborating testimony, in apparent violation of 
explicit dictates of the halakhah.16  No response to 

these allegations has even been made. 

*** 

Susan Weiss’ comment that “surely it does not 
matter if the marriage ended because the husband 
had bad breath or committed adultery” is a vast 
over-simplification of much Jewish divorce theory, 
is by no means intuitively correct, and in no way 
the unanimous voice of the rabbinic tradition. I 
have written a lengthy analysis of these issues in a 
book entitled Marriage, Divorce and the Abandoned 
Wife in Jewish Law: A Conceptual Approach to the 
Agunah Problems in America. (KTAV, 2001), and the 
reader is invited to examine that work for more 
information.17 

Unfortunately, Susan Weiss's defense of Tears of the 
Oppressed and the beit din of R. Rackman as 
grounded in legal fiction cannot be supported by 
any halakhic sources. Simply put, Jewish Law does 
not allow for legal fictions in these areas of divorce 
law.  But I am in full agreement with her 
comments on the necessity for maintaining a 
proper tone in this debate. I take to heart her kind 
rebuke over the tone of my initial review, although 
the substance remains, I believe, successfully 
unchallenged. I hope that I and others who write 
on the issue will keep her wise comments in mind 
in the future. 

14 Posted on jlaw.com 
15 Tradition, 33:1 (1998) 
16 See text accompanying notes 30-34 in the original review and sources cited therein. 
17 Weiss also questions the frequency of kidushai ta`ut cases and notes how rare they are in Israel.  There are numerous cases of 
kiddushei ta`ut emanating out of rabbinical courts in the United States and anyone who appears regularly in front of the 
rabbinical courts in America knows that fact.  (Perhaps her lack of knowledge of this fact is a reflection of her lack of 
familiarity with the rabbinical courts of the United States and their practices.)  I have written a four articles about this issue (as 
an appendix to a book; in Hebrew in Tehumin, in Dinei Israel; and posted on jlaw.com) and given many presentations on this 
topic (at EDAH and JOFA conferences at the Orthodox Forum and in many synagogues), describing the phenomena at some 
length in both Hebrew and English (see list below), many of which contain sample cases. (Indeed, for the readers’
information, the one case Weiss refers to emanates out of the Beth Din of America.) 
18 In 1998 (in response to the initial conduct of the beit din of R. Rackman) I wrote an article on kiddushei ta`ut that outline the 
principles of halakhah as I understand them; see Marriage, Divorce and the Abandoned Wife in Jewish Law: A Conceptual Approach to 
the Agunah Problems in America (KTAV, 2001) in Appendix C.  That article articulated four rules for kiddushei ta`ut, which are 
that (1) The woman must discovers a serious defect present in her husband after they are married. (2) That defect must have 
been present in the husband at the time of the marriage. (3) The woman must have been unaware of the defect at the time of 
marriage. Finally, (4) The woman must discontinue marital relations with her husband very soon after the discovery of the 
defect (and the realization that she can leave him). 

In these intervening years, this formulation has been accepted as a proper formulation of halakhah by many.  In these 
same intervening years, R. Rackman and his beit din have been examining the halakhah to find a way to justify their beit din’s
conduct (initially done with little or no justification) and have put forward many different rationales, including now such now
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However, I strongly disagree with the suggestion 
that the beit din of R. Rackman and my own 
analysis are growing closer.18 

Finally, I note that this is not the forum for 
responding to criticism of either the Orthodox 
Forum/Bet Din of America prenuptial agreement 
or the agreement that I note as a possible 
alternative (called the Tripartite Agreement in my 
initial review).  I will at some future date provide 
further analysis of these agreements, but if these 
reviews are to stay articles, rather than encyclicals, 
this topic will have to wait. 

* * * 

While the plight of the agunah is tragic, there are 
times when Jewish law simply cannot achieve the 
result desired by people, and we struggle on with 
our life, seeking to obey our Creator's will. (This is 
not unique to Jewish law, but is endemic of every 
legal system with timeless principles.)  Within 
Jewish law, this situation is not limited to agunot. A 
century ago there were women who could not 
conceive children because of niddah issue and there 
were men who could not marry as they were 
petzu’ei dakka [ones with crushed genitalia]. There 
are people unable to marry because they are 
mamzerim. Every week I am called by engaged 
couples deeply in love who cannot marry because 
he is a kohen and she belongs to a group forbidden  

 

 

 

to a kohen.  In each and every situation, some might 
wonder whether the community should just throw 
in the towel and abandon the halakhic system as an 
act of kindness to the human beings suffering in 
this situation. And yet we all recognize that such is 
not what the Giver Of Law Above wants from 
Jews committed to Torah min ha-Shamayim, those of 
us who believe that Jewish law derives from God's 
will and revelation, rather than our wants or 
wishes.  So, in such cases we struggle on, seeking 
to do that which halakhah demands of us while 
acting with compassion to all. 

The emotional appeal to the plight of the agunah 
alone is not enough to change the halakhah. We 
must find legitimate halakhic mechanisms 
grounded in the classical texts derived from the 
rabbinic tradition, and we must run far away from 
'solutions' distant from the rabbinic tradition. 
Honest people can sometimes disagree, even 
strongly, about what rabbinic texts mean and how 
to apply them. However, the contours of the 
debate must be framed by honest study of the 
classical rabbinic texts and not by emotions. 

It is my hope and prayer that we find a solution to 
the agunah problem and that it be one that 
resonates as true with the One Above as well as 
with His children below.  As the Talmud tells us, 
“The seal of God is Truth.”19 

discarded rationales such as hafkqa`at kiddushin (annulment of marriage) or get ziqui ma-ha-ba`al (writing a get against the 
wishes of the husband), or what was called kiddushei ta`ut II (all marriages are void when coercion is factually impossible) or 
kiddushei ta`ut III (the lack of consent to a qinyan) and yet other theories.  As the beit din of R. Rackman discarded the many 
different rationales that are untenable (and all of these are, even as for many years the beit din of R. Rackman continued to 
employ them) they are still drawn to one that is tenable—latent blemish, as it has impeccable credentials, having been 
defended by R. Feinstein. 
However, since a halakhically proper definition does not suit their needs (which is to end marriages whenever the husband 
withholds a get, even with no evidence of a hidden defect) the beit din of R. Rackman has to modify the terms 'latent' and the 
terms 'defect.'  Thus, the words 'latent defects' are now redefined to include things that are not defects and are not latent, or 
presumptions are introduced about what is latent or defective that have no foundation in reality or halakhah.  Although the 
beit din of R. Rackman uses terms that are linguistically similar to those used me in my articles, these words—'latent' and 
'defect' have a completely different meaning in the hands of the beit din of R. Rackman.  Thus, the similarities are linguistic, 
rather than substantive. 
19 Shabbat 55a.
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Appendix: A Review of the Abuse Literature in the 
Context of Determining Latent Defect 
 
 

his section reviews the state of this literature 
and research and makes it clear to the reader 

of these exchanges that the social science literature 
is in fact not at all supportive of the factual view of 
the beit din of R. Rackman. 

In her response, Susan Aronoff has proposed: 

Given the pervasiveness of domestic 
violence in agunah cases and the centrality 
of this issue in the quest for solutions to 
the agunah problem, I propose that the 
Orthodox rabbinate spearhead and 
sponsor such research [on the nature and 
origin of domestic violence]. . AGUNAH 
International would be pleased to partner 
in such a project. 

This proposal is quite surprising to me, since such 
research has been done by many, and the literature 
robustly notes that most defects are not latent and 
most abuse does not derive from latent defects.  
One can only conclude from Aranoff’s proposal 
that she is simply unfamiliar with the research that 
is extant. 

Since my initial interest in this area in 1998,1 I have 
faithfully read the social science literature closely in 
this field, looking at nearly every article in the 
premier journals on the topic from the Journal of 
Aggression and Violent Behavior to the Journal of Family 

Violence and onto Violence and Victims that addresses 
latent defects or predictive factors in abuse. There 
are dozens of articles in this field.  It is important 
to be clear here: There is absolutely no published 
literature anywhere that correlates (at a rate of 50% 
or higher2) any pre-marriage conduct or experience 
(other than sexual deviance related to 
homosexuality) with any post marriage defect 
(other than homosexuality and its correlates). 

The strongest correlation found in the literature 
for a clear latent biological defect that correlates to 
physical abuse is testosterone and serotonin levels, 
which shows a 12% correlation based on elevated 
levels.3  The data on testosterone compared men 
with levels over one standard deviation (SD) above 
the mean to those over one standard deviation 
below the mean. Since the “normal range” usually 
encompasses +/- 1.96 SD around the mean (if 
normally distributed), many of these men would be 
considered as having normal levels, further 
reducing the value of this data. The former group 
was 12% more likely to have hit/thrown 
something at their wives. (It would have been 
more interesting to knowing the percentage with 
violent behavior in those with abnormally high 
levels [above +1.96 SD of the mean] compared to 
those within the normal range. If 10% of the 
normal group expressed violent behavior, then well 
over 50% of the abnormally high group would 
need to have expressed violent behavior to meet 

T 

1 When I wrote the article "Error in Creation of Marriage in Modern Times Under Jewish Law" for the Orthodox Forum of that 
year. 
2 For reasons that I have explained numerous times elsewhere, (see article cited above) a statistical correlation of less than 50% is 
not halakhically significant to end a marriage.  Even correlations greater than 50% but less than an umdenah demukhah (most likely, 
about 95%) generally are not acceptable.  In a situation of greater than 50%, the marriage is not valid as a matter of torah law, and 
many leniencies flow from that.  I suspect that the analytic tension found between Iggrot Moshe EH IV:83(2) and the last words of 
this teshuvah specifically and Iggrot Moshe EH 1:79 and 1:80 can be resolved by positing that that Rabbi Feinstein is of the view that 
one may only permit a woman to remarry based on an umdena de-mukhah (95%), whereas one can permit a child to not be labeled a 
mamzer based on merely on an umdena (51%).  For why this might be so, see my article cited in note. 12 
3 Holtzworth-Munroe, A. Bates, L., Smutzler N., and Sandin, E “A Brief Review of the Research on Husband Violence,”
Journal of Aggression and Violent Behavior 1:65-97 (1997). 
4 Thank you to Dr. Thomas Spira of the Centers for Disease Control for this analysis. 
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the halakhic criterion. 4 Such a correlation number 
is far lower that the categorical presumption 
needed to end a marriage without a get (under the 
umdena de-mukhah doctrine spelled out by Rabbi 
Feinstein in Iggrot Moshe EH I79, I80 and IV:113) 
required by halakhah.5 

Indeed, this correlative number is below the 
correlative number that this same study found for 
men who became physically abusive to their wives 
due to traumatic head injury, which is clearly a 
post-marriage condition.6  It is also below the 
correlative number for alcohol abuse, stress or 
many other factors discussed in the various articles 
on this topic, all of which can arrive in a marriage 
after its creation.7 

Furthermore, when one reads the statement of 
Toledano closely and realizes that as grounds for 
kiddushei ta`ut he includes “psychologically abusive 
behavior of husbands towards their wives and or 
children” one sees that there is absolutely no 
substance in the psychological literature that 
validates the view that all or most psychologically 
abusive behavior towards spouses or children is a 
typically latent defect.  This is even truer in the 
context of adultery, as there is no research at all 
about adultery as a form of latent defect. 

Consider for example another recent article 

entitled “A Model For Predicting Dating 
Violence,”8 which seeks to correlate any and all 
latent defects with violence in dating.  While this 
article shows some correlative effect, nothing cited 
in the article rises to anywhere near the level of 
greater than 50% correlation, as mandated by 
Jewish law. The study mentioned above that 
discusses testosterone increases as they related to 
increased violence (entitled “A Brief Review of the 
Research on Husband Violence”9) concludes that 
there is a long list of factors that correlate to 
marital physical abuse, many of which develop 
after the marriage has started, such as poverty, 
injury, drug use, alcohol abuse, stress, drug abuse 
and many others.10 

Consider further the following from a forthcoming 
article entitled “The Gender Paradigm in Domestic 
Violence Research and Theory” by Donald G. 
Dutton and Tonia L. Nicholls.11 (Importantly, 
Prof. Dutton is the sole expert cited by Susan 
Aronoff, and is the intellectual leader of this 
field.12)   

It is because of intimacy that ...rates of 
abuse are similarly high; the impact of 
attachment and related anxieties produces 
anger and abuse.  Dutton [elsewhere] 
further elaborates the psychosocial 

5 It is not even a simple umdena, (presumption) as it is much less than 50%.
6 Id. 
7 Id.  The literature makes this point in non-marital relationships as well.  See G. Lie. R. Schilit, J. Bush, M. Montagne & L. Reyes, 
“Lesbians in Currently Aggressive Relationships: How Frequently do they Report Aggressive Past Relationships,” Violence and 
Victims, 6:2 121-135 (1991) 
8 Follingstad D.R., Bradley R.G., Helff, C.M. and Laughlin, J.E. (2002) in Violence and Victims 19(91) 35-47. 
9 Holtzworth-Munroe, A. Bates, L., Smutzler N., and Sandin, E., Journal of Aggression and Violent Behavior 1:65-97 (1997). 
10 Let us consider a theoretical hormone (made up just for this hypothetical), which if present in levels higher than a specified 
concentration, can be shown in the literature to correlate at a level of greater than 95% that any married man with this 
concentration of this hormone will punch his wife in the mouth and knock out at least three teeth.  Would a husband who lies 
about his level of hormone to his wife (assume she insists on him being tested), create kiddushei ta`ut.  The answer is yes.  What 
about a case where she does not ask that he be tested, because less than one in ten thousand people have this hormone at that level, 
but he is tested and he knows his elevated levels..  Would that create kiddushei ta`ut?  The answer is still yes, as the umdena de-mukhah 
h is that no woman would marry a man who will knock out her teeth with a 95% likelihood. What about a case where she does not 
ask that he be tested, because less than one in ten thousand people have this hormone at that level, and he does not ask to be tested 
either, and thus he does not know it.  Would that create kiddushei ta`ut?  The answer is still yes, as the umdena de-mukhah still is that 
no woman would marry a man who will knock out her teeth with a 95% likelihood.  This is no different than mokher parah nimtzeah 
terefah, mekho batel (even though everyone is sincere and there is no fraud.) 
11 It is forthcoming in Journal of Aggressive and Violent Behavior, 2005. 
12 Actually, both also cite the work, “The Shame Borne of Silence” by Rabbi Abraham Twersky, but even the reader 
unfamiliar with this book specifically (but familiar with the author generally) should intuit (quite correctly) that there is no 
indication that this book—published by Mikrov Press in 1996—supports in any way shape or form the understanding of the 
reality put forward by the beit din of Rabbi Rackman. 
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phenomena that would increase an 
individual’s propensity to experience such 
anxiety and react with abuse.  The 
“intimacy problem”  explanation 
constitutes an alternative to gender 
explanations and posits that abusiveness in 
intimate relationships occurs for both 
genders and that certain psychological 
features increase risk for individuals 
independent of gender.... An alternative 
would be to view intimate violence as 
having psychological causes common to 
both genders.  Psychological explanations 
for intimate violence have come from 
numerous sources… psychopathology, 
attachment, anger, arousal, alcohol abuse, 
skills deficit, head injuries, biochemical 
correlates, attitudes, feelings of 
powerlessness, lack of resources, stress and 
family of origin sources for male intimate 
violence. 

In an email to me, Prof. Dutton elaborated on this 
and stated: 

In psychology there are no sufficient 
causes; everything is a “risk factor” (i.e. it 
increases the probability of an action 
occurring). There are some risk factors that 
precede marriage, such as being victimized 
by or witnessing abuse. However, they still  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

do not make abusiveness rise to a 50-50 
chance let alone to likelihood.13 

The simple fact is that the presumption advanced 
by the Rackman beit din—that either verbal or  
physical abuse to both one's wife and children is a 
latent defect in more than half of the cases—is 
wrong as a matter of fact and is disagreed with by 
almost every professional who works in the 
psychology of abuse field.  Indeed, in the one area 
where there is abundant evidence of the presence 
of latent defect—sexual deviance related to 
homosexuality—there is a deep halakhic consensus 
that kiddushei ta`ut is correct in cases of hidden 
homosexuality when the husband will not give a 
get.14 

Thus, while Toledano hides behind the assertion 
that “reasonable people may differ” as to what is 
latent (which is somewhat true), that should not 
obscure the fact that the position taken with regard 
to this matter by the beit din of R. Rackman—that 
most physical and psychological abusive behavior 
of husbands towards their wives or children is a 
pre-marital latent condition even when manifested 
only after marriage—is not reasonable, is not 
supported by any evidence, is rejected by almost all 
the professionals in the field of abuse psychology, 
and thus cannot be relied on as a matter of 
halakhah. 

13 Dated April 10, 2005. 
14 See my article “Kidushai Ta’ut: Error in the Creation of Marriage” posted on www.jlaw.com and (much more importantly) 
Iggrot Moshe IV:113. 
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An Ideal Rosh Yeshiva: By His Light: Character and 
Values in the Service of God and Leaves of Faith by Rav 
Aharon Lichtenstein (KTAV) 
 

Reviewed by Alan Brill 
 
 

he long-awaited collection of essays by Rav 
Aharon Lichtenstein, Rosh Yeshiva of 

Yeshivat Har Etzion, makes a memorable 
contribution to Orthodox thought. Orthodox Jews 
of all leanings, myself included, have the deepest 
respect for, even awe of, R. Lichtenstein’s piety, 
learning, and humanity. He is the ideal rosh 
yeshivah—erudite, humble, and moral. His essays, 
collected for the first time in these volumes, span 
over forty years of writings and offer up a 
consistent, ideal vision of life, reflecting the 
author’s dedication to Torah study as an 
expression of the Divine.  

The first volume, By His Light: Character and Values 
in the Service of God (BHL), which has been superbly 
edited by Reuven Ziegler, comprises transcriptions 
and adaptations of important lectures given by R. 
Lichtenstein in the yeshiva. The second and third 
volumes have the Whitmanesque title, Leaves of 
Faith (LoF), and consist of articles written by R. 
Lichtenstein himself. (More volumes are 
forthcoming.) All three books demonstrate a 
consistent ideology, rich in ideas, offering great 
rewards to the ideal reader.   

Rav Aharon Lichtenstein’s father, Rabbi Dr. Yehiel 
Lichtenstein, teacher at Yeshiva University’s 
Central Manhattan High School, provided his son 

with a model of a German Orthodox Rabbi with a 
doctorate. His mother, Bluma, a graduate of the 
Yavneh School in Telshe was the driving force to 
insure that her son became a Torah scholar, 
arranging special teachers and advanced learning 
opportunities for him. His mother remained 
connected to the elite of the yeshiva world, 
creating a household where luminaries such as Rav 
Bloch and Rav Kaminetsky were guests, and later 
she arranged for her son’s tutelage as a prized 
student of Rabbi Isaac Hutner.1 The young 
Lichtenstein further studied under his future 
father-in-law, R. Joseph Dov Soloveitchik while 
attaining a doctorate from Harvard in English 
literature. In turn, he gave a Talmud shi`ur at 
Yeshiva University in the 1960s, and it was his 
influence that revived the kolel at Yeshiva 
University and encouraged increased devotion to 
the study of Talmud. Subsequently, he became 
Rosh Yeshiva at Yeshivat Har Etzion in Alon 
Shevut, where he trained two generations of 
students. In that capacity, R. Lichtenstein 
maintained close relationships with many gedolim of 
the yeshiva world, especially R. Shlomo Zalman 
Auerbach.  

When R. Lichtenstein started writing in the 1960s, 
the canon of Jewish thought featured works by 
Mordecai Kaplan, Martin Buber, and Eugene 

T 

1 I thank Rav Aharon Lichtenstein who corrected for me the role of his parents in his education by treating me to a lunchtime 
of stories of his childhood, his mother, summer camp experiences, and earliest teachers.  When I mentioned to him that 
many of his students who I have encountered falsely think that R. Lichtenstein’s learning started with his encounter with Rav 
Soloveitchik, thereby projecting their lives onto his, he responded by delineating the special learning arrangements made for 
him as a child. For his published eulogies, see for his mother: Alon Shevut, volume 116, p. 7; for his father, see Alon Shevut, 
123, p. 7.  I also thank Professors Moshe Gold, Lawrence Kaplan, and William Lee who read earlier versions of this essay and 
provided useful comments, as did my friend David Landes and my former student Mordy Friedman.  This essay was written 
May 2004 before a former essay of mine was misread as focusing on the thought of R. Lichtenstein. 
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Borowitz.  R. Lichtenstein offered an alternate 
vision of Judaism far removed from modernist 
concerns and, in contrast to the American milieu, 
his essays are immersed in the divine will and 
wisdom present in the study of Talmud.  

R. Lichtenstein’s essays reflect the shift from 
Modern Orthodoxy to Centrist Orthodoxy that has 
occurred over the last thirty years. This 
transformation involved the transfer of authority 
to roshei yeshivah from pulpit rabbis, the adoption of 
a pan-halakhic approach to Judaism, an effacing of 
a self-conscious need to deal with modernity, an 
increased emphasis on Torah study, especially in 
the fashionable conceptual manner, and a shifting 
of the focus of Judaism to the life of a yeshiva 
student. As an ideology, Centrist Orthodoxy is a 
clearly defined separate philosophy from Modern 
Orthodoxy, with clear lines of demarcation 
delineating who is in the mesorah. These changes 
from Modern Orthodoxy to Centrist Orthodoxy 
deserve their own separate study. However I must 
state categorically at the outset that it is not a 
question of a change from left to right or from 
acculturated to sectarian. Each period and group of 
thinkers develops its own centripetal and 
centrifugal forces. In many ways, Centrist 
communities are more acculturated and certainly 
more educated than prior ones. R. Lichtenstein’s 
essays offer the reader ability to understanding 
these changes in the form of a definitive and 
inspiring vision of the Centrist Orthodox ideology.  

“Centrist Orthodoxy is a clearly defined separate 
philosophy from Modern Orthodoxy.” 

The first part of this review presents R. 
Lichtenstein’s views on Torah, mitsvot, work and 
education (with an occasional contrast to the Neo-
Orthodoxy of R. Samson Raphael Hirsch) to 
explain that although R. Lichtenstein values secular 
literature, one should not infer his  affirmation of 
the Modern Orthodox worldview in the third 
quarter of the twentieth century. The remaining 
sections deal with his influences, his reaction to 
modernism, and his legacy.  

 

A Philosophy of Centrism 

At the start of the nineteenth century, the 
Lithuanian rabbinic tradition developed the yeshiva 
ideal of actively studying Talmud throughout one’s 
life. A century later, R. Hayyim of Brisk created an 
analytic method of Talmud study for the yeshiva 
world based on abstraction, conceptualization, and 
pan-halakhicism. Continuing this trend, R. 
Lichtenstein’s approach rests upon his presentation 
and advocacy of the conceptual approach to 
learning, broadened into a programmatic method 
for living a Jewish life. R. Lichtenstein is far from 
the only figure to make these claims; he is, 
however, the most articulate and urbane. Much of 
this essay will explicate the sources and 
contextualize his thought. My goal as a historian of 
theology is to offer an understanding of the 
complexity of his thought for further discussion; 
and historical contextualization need not reduce 
him, or any other thinker, to a mere combination 
of the thought of others. 

According to R. Lichtenstein, the Talmud reigns in 
overarching importance because of its idealistic 
character (BHL 36); the idealistic quality is so 
important that he boldly claims that the idealistic 
method of Brisk constitutes faith in Torah itself 
because one must not relate to the Talmud as a 
simple text. (BHL 49) The Zohar defends its 
reading of Torah in light of the doctrine of sefirot 
by contending that the Torah loses its significance 
if treated in a narrative manner; similarly, R. 
Lichtenstein creates an existential choice between 
accepting the conceptual approach or relegating 
the Torah to pedestrian status, thereby depriving it 
of passion and mystery. He certainly knows other 
approaches to Torah study, yet surprisingly he sets 
up his defense of the conceptual method as a zero-
sum game of faith. One must either accept the 
objectiveness of a methodical approach that offers 
greater rationality and order, or else one must see 
the method as foreign to the Talmud.  

R. Lichtenstein’s reproducible method of Talmud 
study consists both of learning the abstract legal 
ideas behind the text and mastering the difficulties  
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of the textual page.2 For R. Lichtenstein, the 
narrative discourse of the Talmud alone does not 
pose problematic issues; instead, contradictions 
leading to a resolution and abstract definitions are 
the fodder for conceptual understanding.3 Rabbi 
Lichtenstein describes his approach to the text as 
anti-realist, (which converges with the anti-realist 
approach of both the metaphysical approach to 
poetry and New Criticism). One cannot help but 
be reminded of Hans Frei’s description of 
conservative religious hermeneutics in the early 
nineteenth-century, which generalized the text into 
idealist principles in order to walk the line between 
rejecting the traditional approach to religious texts 
based on narrative and affirming the new 
historicist readings.4 

“Individual man as an independent source of 
values represents idolatry.” 

Adapting Eastern European halakhic theories that 
used Kabbalah to approach the text as infinite, 
while removing the Kabbalah from his sources, R. 
Lichtenstein distinguishes between the pristine 
Torah of truth (emet) and the dynamic Torah of 
mercy (hesed), which is the centripetal thrust of 
Torah study shown in the diverse and creative 
interpretations of the text by rabbinic scholars. He 
limits creativity in Torah, however, to validating 
only those ideas accepted by the consensual 
judgment of the wise of Israel (hokhmei Yisra’el). 
The Torah of mercy manifests itself as the diverse 
interpretations of gedolei Yisra’el. (BHL170) He 
explicitly advocates a closed hermeneutic circle of 
meaning, significance, and authority, all in the 
hands of roshei yeshivah. 

What does such an approach offer the ordinary 
Jew? R. Lichtenstein holds as a principle that the 
average Jew should not study Torah as recitation 
or devotion and certainly not as entertainment. In 
fact, ordinary Jews should not learn beqi`ut, 
mishnayot, or practical laws, but should follow the 
conceptual method the student learns in yeshiva. 
He asks, “Is it trying to square a circle? Is it apex 
over reality? Can ordinary wage earners and 
parents be treated the same as yeshiva students?” 
Even though he acknowledges that many disagree 
with his position, Rabbi Lichtenstein 
wholeheartedly answers the latter two questions in 
the affirmative (BHL247).5   

R. Lichtenstein starts the first essay in By His Light, 
a lecture given to students in his yeshiva, with a 
phrase that displays the gist of his Orthodoxy: 
“When seeking to shape our personalities 
according to Torah values . . .” In this short 
opening, much of his worldview is already 
apparent. By Torah values, he means the 
conceptual approach to Talmud, and therefore, in 
his own words, his starting point affirms the 
absolute acceptance of halakhah as norms and as 
axiology that must necessarily shape our 
personalities. (BHL 243) The values gained 
through Talmud study—not those of the outside 
world—shape our personalities. 

Besides emphasizing the study of Torah, R. 
Lichtenstein offers the following approach to 
social questions. The biblical mandate to Adam “to 
serve and to work” offers a rubric to answer life’s 
questions. “To serve” teaches conservative social 
values; one should know that one is born into 

2 On his method of learning, see Elyakim Krumbein, “Dina de-Garmi,” Alon Shevut 158 (Nisan 5761), adapted and translated as 
“On Rav Lichtenstein’s Methodology of Learning,” Alei Etzion 12 (Tevet 5764); “Peritsat Derekh bi-tehumei Qodashim ve-Toharot,” 
Ma`alin ba-Qodesh (of Kolel Beit ha-Behirah). 1 (Karmei Tzur: Sivan 5759); “From R. Hayyim to the Rav to R. Aharon 
Lichtenstein,” Netu`im 9, (Elul 5762); Avraham Walfish, “Ha-Shittah ha-Briska’it ve-ha-Qeri’ah ha-Tsemudah: Teguvah la-Rav 
Elyakim Krumbein, Al Gilguleha shel Masoret Limmud,” Netu`im 11 (5764).  
3 For contemporary examples of concern with the narrative of the Talmudic text, see the writings of R. Brandes in each issue 
of Akdamot or the various approaches of various ramim in Israel, including R. Meir Lichtenstein,  R. David Bigman, and R. 
Yaakov Nagan among others. 
4 Hans W. Frei, The Eclipse of Biblical Narrative: A Study in Eighteenth and Nineteenth Century Hermeneutics (New Haven: Yale 
University Press, 1974). 
5 Cf. Richard Daniel Altick, Victorian People and Ideas: A Companion for the Modern Reader of Victorian Literature (New York: W.W. 
Norton & Company, 1974), p. 267: “True, neither the elite nor the midbrow clerisy functioned as Coleridge and Arnold 
hoped they would, as culture-bearers to the multitude. They received and treasured knowledge, but they did not spread it 
except among themselves.” In the sociological terms of Mary Douglas, his approach places greater emphasis on hierarchical 
identity to the grid than horizontal boundaries of group. 
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society and therefore has obligations right from the 
start. Individual man as an independent source of 
values represents idolatry; one needs to reject the 
individualism of modernity and the irreligiosity of 
secular culture. This rejection does not function as 
ideology alone; rather, R. Lichtenstein explicitly 
censures the seeking of pleasure or self-fulfillment 
and romantic individualism. Hence, he states that 
we are axiologically against abortion because the 
rights of the individual do not take precedence 
over one’s obligations to society.6  

The biblical mandate “to work” points to our need 
to develop, create, and contribute to the 
improvement of the world. R. Lichtenstein seems 
to advocate a serious work ethic, writing that one 
needs to work for one’s own mental health, to 
fulfill social obligations, and to imitate God. He 
rejects hedonism and considers idle hands to be 
the devil’s tools. Thus if one is not studying Torah 
full time, one needs to reaffirm a commitment to 
work. His rejection of hedonism and his Puritan 
work ethic also lead R. Lichtenstein to write that 
reading the food column in the newspaper should 
be considered disgusting to the Torah personality.   

In the texts cited to prove his social views, we gain 
a window into R. Lichtenstein’s approach. He 
avoids the texts of Jewish thought of the last 
millennium except for those of the Eastern 
European beit midrash; he does not cite liturgists, 
midrash, medieval philosophers or kabbalists. 
Instead, he bases his corporate view of life on the 
legal texts that discuss the laws of sacrifice, 
property responsibility, and the four watchmen. 
His proof text on the need to work is a citation 
from Maimonides (Mishneh Torah, Hilkhot Gezeilah 
6:11) that a dice player cannot be a witness because 
his vice places him outside of society. This case is 
paradigmatic of the way in which R. Lichtenstein 
takes a particular halakhah and globalizes it into a 
general idea about society. When R. Lichtenstein 
gazes upon the rabbinic ethos, he does not see 
discussions of accepting the yoke of heaven or 
serving God through mitsvot; rather, he sees a social 
philosophy based on a responsible society. This 

generalizing approach is a unique form of 
analogous thinking—taking a discussion of the 
four watchmen and deriving a ground norm 
(grundnorm) about responsibility from it, making it 
an idealistic allegory. 

“Alas, there are not usually any comparisons with 
alternate middle positions.” 

When R. Lichtenstein explains texts by staying 
close to their surface meaning, one is reminded of 
R. Abuhav’s Menorat ha-Me’or, where social values 
are generated directly through citation of the 
Talmud’s social ethos.  The essays add to the 
Talmud text selections from the humanism of the 
R. Me’ir Simhah of Dvinsk’s Meshekh Hokhmah, the 
work of Rabbi Joseph Soloveitchik, and the 
halakhic approach of Eastern European thinkers. 
English literature is overlaid as a means of 
amplifying and considering alternatives to the pan-
halakhic thought, usually through comparing the 
halakhah to extreme positions and leaving halakhah 
comfortably in the middle. Alas, there are not 
usually any comparisons with alternate middle 
positions. Discussions of the Talmudic social ethos 
are arranged with Puritans on one side and 
romantics on the other, where both come up for 
extensive discussion, and then censure, while the 
positions of Maimonides, Albo, and Rabbi S. R. 
Hirsch can be dismissed in restrictive clauses. 

Whereas Modern Orthodox thinkers focused on 
misvot as the defining axiological element of the 
Jewish life, R. Lichtenstein writes that we do mitsvot 
because we are commanded, and not for 
functionality, spirituality, or redemption. We need 
to have a theocentric rather than an 
anthropocentric world, urges R. Lichtenstein, and 
we need to identify with divine will known through 
Torah study. In his own consideration of his severe 
doctrine of divine will, R. Lichtenstein states that 
we are not robots or Eastern Orthodox monastics 
in our obedience, yet does not elaborate on those 
distinctions by offering any practical differences in 
the essay. 

6 For a feminist analysis of R. Lichtenstein’s position, see Ronit Ir-Shai, “Tefisat Magdiriot be-Piskei Halakhah: Sugyat ha-Haflot ki-
Mikreh Mivhan,”(forthcoming). The article is based on her unpublished Bar-Ilan Ph.D dissertation (1994) of the same title. 
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R. Lichtenstein uses an army metaphor to convey 
the role of submission to divine command in the 
performance of mitsvot; the same metaphor was 
used by Herman Wouk and R. Eliezer Berkovits to 
teach that the goal of the command is training, not 
obedience for its own sake. Of course, Rabbi 
Lichtenstein critiques Martin Buber, who rejects 
heteronomous commands, but he also distances 
himself from the utilitarianism of Maimonides’ 
Guide, the symbolism of R. Samson Raphael 
Hirsch, or the sacramental ritualism of Kabbalah; 
mitsvot are not our ideal source of connection to 
God.7   

Yet, R. Lichtenstein’s broader vision for ethics and 
secular studies exhibits his uniqueness among roshei 
yeshivah. His moral vision is one of his distinctive 
exemplary traits, striking anyone who has ever had 
the privilege of having dealings with him. His 
moral sincerity, consistency, and strength are, 
without exaggeration, one of the defining qualities 
of his vision and, unfortunately and painfully, a 
rare commodity in our leaders. R. Lichtenstein’s 
ethical philosophy deserves a separate paper and 
will only receive brief mention in this overview. 

 “Reading English literature helps an Orthodox 
Jew cultivate the moral imagination needed for a 
sensitive application of the halakhah.” 

Forcefully, R. Lichtenstein holds that the universal, 
by which he means ethics, should be part of the 
ideology of the ben torah, yet the universal cannot 
be given its own voice; the moral sense needs to be 

translated into halakhic categories.8 He writes, 
however, that we feel close to universal human 
values but we are closer in those elements that 
remain outside of the halakhic system (reshut) 
because those moral directives do not have 
conflicting halakhic statements. Reading English 
literature helps an Orthodox Jew cultivate the 
moral imagination needed for a sensitive 
application of the halakhah. The cultivation of the 
ethic occurs through exposure to the universal 
dimensions of experience, but the concretizations 
of the ethic can usually occur only within the 
halakhic system.9 

Rabbi Lichtenstein states that Jewish ethical theory 
focuses on the good and not the functional, and 
that one knows the good as a result of the 
heteronomous divine command theory; 
nevertheless, the good is also known naturally. 
(BHL, 6) As above in his discussions of mitsvot, he 
does not entertain the autonomous and functional 
ethics of the medieval authorities such as 
Maimonides.10 Using as his test case Abraham’s 
appeal to God to act morally at Sodom, he cites 
the Cambridge Platonists as proof of a moral sense 
prior to the divine command, as a form of natural 
morality. Alternately, he cites C. S. Lewis’s position 
that, in addition to the Divine command, certain 
things are right and do not need reasons. 

For R. Lichtenstein, frumkeit in its totality includes 
goodness,11  leading to the natural question: Is 
there a conflict between religion and morality?  On 
this dilemma, he does acknowledge that the 

7 An example of an alternate approach would be the magisterial work written by R. Lichtenstein’s brother-in-law, Isadore 
Twersky, to describe the teleological approach of Maimonides. Isadore Twersky, Introduction to the Code of Maimonides (New 
Haven: Yale Univ. Press, 1980).  The differences between R. Lichtenstein’s views on mitsvot and those of Nahmanides and 
Rabbis Hayyim of Volozhin, Hirsch, Heschel, Berkovits, Kook are obvious. 
8 For an explicit critique of his ethic, see Gillian Rose, Judaism and Modernity (Oxford: Blackwell, 1993). For implicit 
comments, see Shubert Spero, Morality, Halakhah, and the Jewish Tradition (New York: Ktav, 1975); For background on the 
topic, see Louis Newman “Ethics as Law, Law as Religion: Reflections on the Problem of Law and Ethics in Judaism,” Shofar 
9,1 (Fall 1990), pp. 13-31. 
9 Cf. the ethical thought of R. Walter Wurzberger, whose Orthodoxy had room for “covenantal imperatives,” immediate 
intuitive understandings of the ethical that are co-extensive with the halakhah. In these imperatives, God addresses us with 
calls to needs of the hour, which cannot be a suspension of the ethical. See his Ethics of Responsibility (Philadelphia: Jewish Pub. 
Soc., 1994). 
10 In addition to Twersky’s teleological approach, see Avi Sagi, Yahadut: Bein Dat le-Musar  (Jerusalem: Reuben Mass, 1998) 
where he offers many alternatives to a Divine command theory. 
11 In contrast, Rav Yehuda Amital does not consider ‘frumkeit’ the same as natural morality and ‘menschlichkeit’, nor does he 
think that natural morality finds always finds its expression in halakhah. See, Rabbi Yehudah Amital, Jewish Values in a Changing 
World (Yeshivat Har Etzion: Alon Shevut-Ktav: Jersey City, 2005). 
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commandment to destroy Amalek creates 
problems for our natural moral sense, but 
acknowledges that in some cases, we must affirm, 
like Soren Kierkegaard, that there is a teleological 
suspension of the ethical.  

Besides his ethical sensitivity, R. Lichtenstein is 
renowned for his firm advocacy of secular studies. 
A fresh reading of his famous article advocating 
secular studies, written in 1961, early in his career, 
lets the reader see that his full ideology is presented 
in the opening pages of the essay. R. Lichtenstein 
sounds the clarion call for an axiological 
commitment to fear of heaven (yir’at shamayim) and 
complete dependence on Torah study. (LoF 1, 
chapter 4 p. 91) He follows this call with a 
mandate to be present to the revealed will of the 
Creator, known through a form of general 
revelation through nature (see the discussion of 
Gilson below) and needed to cultivate a spiritual 
personality (see the discussion of Green below). 
Superficial readers do not usually quote the 
beginning presentation of fear of heaven, Torah, 
revelation, and character development, nor do they 
address that only after fear of heaven and Torah 
have been attained can one cultivate ancillary 
secular studies. Among his many arguments for the 
study of knowledge beyond Torah, R. Lichtenstein 
cites the need to be fully engaged in the world, the 
continuous relevance of the humanistic ideal, the 
need to attain a full manifestation of human 
spirituality, as well as the wisdom to be found 
among the gentiles. He concludes that essay by 
reminding his readers that Torah remains first in 
sequence both in chronology and in purpose.  

Here is a Centrist Orthodox ideal in a nutshell. As 
R. Lichtenstein presents it, a student attends high 
school and college in order to become a talmid 
hakham, to engage in the study of Talmud, and 
along the way to pursue secular studies in the 
broadest sense—to serve as an ancillary activity to 
create the breadth to be effective in the world.  For 
R. Lichtenstein, both in his actions and his 
ideology, opening kolelim always took precedence 
over advocating secular studies. 

In general, R. Aharon Lichtenstein advocates the 
Renaissance ideal of a well-rounded education. 
Like Matthew Arnold, he believes that such an 
education gives one a broader vision, a sense of 
balance, and a greater understanding of the human 
condition. He cites as a practical example the 
important lessons of the British tradition, where 
civil servants and generals who have only narrow 
or functional educations are not capable of making 
decisions in the same way that Eton and Oxford 
trained leaders, who follow the Renaissance model, 
can make decisions. He also cites Newman’s Idea of 
a University for its advocacy of an ideal of studying 
a wide range of disciplines, and then and only then, 
attaining specialization or following personal 
interests. His focus throughout the educational 
discussion remains on great men and their ability 
to lead.12 

“He believes that such an education gives one a 
broader vision, a sense of balance, and a greater 
understanding of the human condition.” 

Time and again in his later writings, R. Lichtenstein 
defines Centrism as secular studies—not any 
specific quantified level at the high school or 
college level, but a general axiological thrust for the 
best: Centrist Orthodoxy as axiology. “I am not 
talking about going to college per se. . . . Much of 
what now passes in many places for collegiate 
education is little more than sophisticated 
plumbing . . . I am talking about the spiritual value 
of education.” (BHL 228)13 

R. Lichtenstein perceived his major difference with 
the yeshiva world to consist of the need to pursue 
secular studies because “an uncultured approach 
often tends to be superficial and simplistic.” (BHL 
232) In contrast, “Centrism at its best encourages a 
sense of complexity and integration.”  He notes 
that many think secular studies are a waste of time 
that could be dedicated to Torah and even 
constitute a dangerous influence; he also notes the 
current loss of confidence in culture. Nevertheless, 
he holds that secular studies provide the depth to 

12 For example, see the lecture of his student R. Michael Rosensweig, Parshat Be-ha`alotekha, “Ingredients of Rabbinic 
Leadership” http://torahweb.org/torah/2004/parsha/rros_behalos.html. 
13 Cf. Douglas Bush, who writes that “the value of a college education depends entirely on how much a student brings to it: a 
degree does not nowadays guarantee anything, and education is a continuing process throughout life.” 
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see that the leadership of Moses differs vastly from 
that of the Hazon Ish. Unfortunately, the right 
wing yeshiva world is portrayed solely in 
monochromatic terms as lacking the ability to 
make distinctions, leaving Centrist Orthodoxy as a 
triumphalistic black and white choice for 
knowledge (engaged and educated Agudah 
Orthodoxy disappears). We can take from secular 
studies facts, analysis, and articulation, but not 
values. Also notice that he equates secular studies 
with the human element of leadership and 
character motivation, not the academic concerns of 
philosophy, history, sociology, science, or 
psychology.14 

“Much of what now passes in many places for 
collegiate education is little more than sophisticated 
plumbing.” 

R. Lichtenstein does indeed react against social, 
historical, or modernist analyses of halakhah; he 
does, however, display his ethical sensitivity by 
portraying an ideal poseq as seeking peace and 
feeling the anguish of his congregants. Hence, the 
poseq should work with divergent precedents to 
decide in a manner that takes the human situation 
into account. In order to do this, one needs, 
according to R. Lichtenstein, the values of a ben 
Torah, not of the zeitgeist; this assertion contains an 
implicit critique of those on his left who speak of 
the human element in halakhah. (LoF 1 179) To 
prove this point, he surprisingly quotes the famous 
categorical statement from Newman that it is 
“better . . . for all the millions to die of starvation 
in extremest agony as far as temporal affliction 
goes, than that one soul, I will not say, should be 
lost, but commit one venial sin” (LoF 1 169).15 

And he applies Newman to halakhah: “Once 
normative duty has been established, it becomes 
inviolate”(LoF 1 p. 169).16 He continues, “No one 
questions the fact that, in some instances, our 
primary sources and personal attitudes 
diverge”(LoF 1 184). Missing from this account are 
discussions of human frailty, the need for musar 
and techniques to correct human actions, or the 
process of commitment to the command. 

In a striking rhetorical move, R. Lichtenstein calls 
Newman a liberal, and then identifies with him, in 
that Newman was considered liberal compared to 
the ultramontane authoritarians.  In the broad 
scheme of things, however, there is near-
unanimous understanding that Newman’s thoughts 
should be considered as the writings of a 
conservative protesting against liberal religion. 
Similarly, R. Lichtenstein’s own defense of 
humanism and a broader role in society, even 
through liberal in contrast to the yeshiva sectarian 
approach, is, in the broad scheme of things, 
strikingly conservative. 

Influences  

A reader with even the mildest acquaintance with 
R. Lichtenstein’s writing knows that he uses 
quotations from his broad knowledge of English 
literature to help elucidate his halakhic thought. In 
this essay, I will single out his use of F.H. Bradley, 
Etienne Gilson, and Thomas Hill Green because 
of the explicitness of his use of these thinkers, who 
are largely unfamiliar to the average reader, and 
because they form a backbone of his idealism 
throughout his long career. In a longer essay, the 
pervasive influence of Newman, Bergson, Burke, 
Carlyle, and Matthew Arnold, among others, would 

14 Contrast this to the Modern Orthodox approach of Rabbi Dr. Sol Roth who writes of the need to accept the tension of 
Torah with the values and conclusions of the academic fields of philosophy and science (and the democratic values of 
America). Synthesis is a personal activity of accepting both perspectives, see Sol Roth, Science and Religion (New York: Yeshiva 
University Press, 1967); id. The Jewish Idea of Culture (New York: Yeshiva University Press, 1997). 
15 For a similar contemporary appreciation of Newman’s calculus, see George Weigel, Letters to a Young Catholic (New York: 
Basic Books, 2004). 
16 For an off the cuff example of this doctrine spoken by a female disciple, see the austere statement by the yo`etset halakhah on 
needing to submit to the Divine will in the film Tahorah. In this context it is important to note the book review given to works 
dealing with the laws of niddah by Rabbi Aviad Stollman, “Tahorat ha-mishpahah ha-Datit-ha-Le’umit” in Akdamot 14 (2004), 
which regarded the work from Yeshivat Har Etzion as more stringent than works from both other hesder yeshivot and even 
from haredi sources. Tellingly, the author of the work from Yeshivat Har Etzion responded that he was writing an ideal 
theoretical work to present the opinions of the medieval authorities and not a practical work. But an idealistic approach 
nevertheless influences the thought patterns of the community.
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need to be explored; however, most of these 
influences are less transparent, while the influence 
of Arnold is visible to all. In the case of Newman, 
R. Lichtenstein’s writings are as much a rejection 
of Newman’s historicism as an acceptance of 
Newman’s combination of liberal arts with a fierce 
Orthodoxy.17 In contrast, R. Lichtenstein also has 
citations from authors such as Camus, which 
generally function as opportunities to reject their 
opinions.  

Aside from his explicit citations, Rabbi 
Lichtenstein’s dissertation research on the 
seventeenth-century Cambridge Platonists remains 
an abiding influence on his thought. In their 
thought, he found a congenial rejection of 
materialist perspectives on life, philosophy, and 
religion.  Besides the obvious idealist and Platonic 
orientations they share, one can note that the 
Cambridge Platonists allowed R. Lichtenstein to 
avoid discussing the isolated self of Descartes and, 
by extension, the isolated self in Kant and Husserl, 
since the Cambridge Platonists had already shown 
Descartes’ faults. Also, Henry More, the topic of 
Rabbi Lichtenstein’s doctoral dissertation, openly 
championed the truth of the mind over the truth 
of sense data, yet rejected medieval thought as 
antiquated.  Following this lead, R. Lichtenstein 
was free both to avoid Hume and his heirs and to 
reject Scholastic thought as antiquated. This 
rejection of Scholasticism echoes in many of R. 
Lichtenstein’s readings of Nahmanides’ ascetic and 
mystical worldview, which tend to remove the 
medieval elements.18 

These literary influences on R. Lichtenstein are not 
outside determinates, nor are they foreign 
accretions and they are certainly not forced 
responses to modernity. Instead, his use of them 

evidences a sincere attempt to work out a rabbinic 
worldview using the best theory available. The 
thinkers that R. Lichtenstein chose to help 
elucidate his thought never appeared on most 
American college, or even graduate school, reading 
lists, which at the time were centered on the 
modernists, including E.E. Cummings, Kafka, 
Proust, and Joyce. One does not hear in his 
writings the inner voices of Blake, Rilke, Freud, 
and Sylvia Plath, the harsh realism of Dos Passos, 
Steinbeck, and Sinclair Lewis nor the rich 
symbolism of Ernest Cassirer, Wallace Stevens, 
Ingmar Bergman, and Mircea Eliade. His 
description of the human experience from Western 
sources was carefully and narrowly chosen to 
match a specific understanding of the world of 
halakhah.19 

“The literary influences on R. Lichtenstein are not 
outside determinates.” 

R. Lichtenstein’s choice also reflects the influence 
of Prof. Donald Bush, his doctoral advisor, whom 
he still publicly calls “mori ve-rabbi.” In the 1960's, 
Renaissance studies in the Harvard English 
department were dominated by the ideas of 
Christian humanism that considered literature as 
morally uplifting and esthetically pleasing. Unlike 
the modernism of other campuses, Prof. Bush 
championed Renaissance literature and rejected 
many aspects of new criticism as well as the new 
modernist canons. Bush’s approach is categorized 
by historians of criticism as a defense of the older 
conservative scholars.  He was known for 
supporting the official Anglo-Catholic worldview 
and took the curious position of considering 
Puritans liberals for their critical and reformist 
approach toward society, yet he avoided the 
historical contextualization of poems. Whereas the 

17 When R. Lichtenstein’s writings on history are published, given a chance I will likely add at least another 4000 words to this 
essay. 
18 In his dissertation, R. Lichtenstein actually denied More’s own well-established kabbalism and More’s detailed study of the 
Jewish Kabbalah, which were published in Knorr von Rosenroth's Kabbala Denudata (1679). More’s studies were based on the 
belief, then current, that kabbalistic writings contained, in symbolic form, original truths of philosophy, as well as of religion. 
Kabbalism therefore exemplified for More the compatibility of philosophy and faith. See Sarah Hutton, “The Cambridge 
Platonists,. in S. Nadler, ed.,.Blackwell Companion to Early Modern Philosophy (Oxford: Blackwell, 1995); id.,ed.,. Henry More (1614-
1687): Tercentenary Studies  (Dordrecht: Kluwer, 1990).  
19 My colleague Prof. Will Lee suggests the possible influence of, or the similarity to, F. R. Leavis’s winnowing of literature to 
the great tradition, a selection process considered hostile and discomforting to other critics. Leavis’s great tradition never 
claims to incorporate the best of human experience, only a tight canon of literature.
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new critical author William Empson, in 1961, 
declared, "a Renaissance Christian state was a 
thoroughgoing police terror,” Bush continued to 
focus on the combination of Hebraism and 
Hellenism which Matthew Arnold had said would 
save us all. As recently as 2004, R. Lichtenstein 
used a paraphrase of his teacher’s thought to open 
his speech at the Etzion Foundation dinner in New 
York.20 

“He argues that the self attains full realization by 
fulfilling its role in society.” 

The first of the three influences that I will present, 
F.H. Bradley (1846-1924), was the most famous, 
original and philosophically influential of the 
British Idealists. A recent encyclopedia of 
philosophy positions the Idealists and their most 
famous spokesman as follows: 

These philosophers came to prominence in 
the closing decades of the nineteenth 
century . . . and stood out amongst their 
peers in consciously rejecting the tradition 
of their earlier compatriots, such as Hume 
and Mill. . . . Bradley's highly wrought 
prose and his confidence in the 
metaphysician's right to adjudicate on the 
ultimate truth began to seem alien to a later 
generation of philosophers. 21 

Bradley created an idealism that avoids the 
Hegelian situation of duties within an organic 
political state through creating a more individualist 
discussion of a person’s need to act in accordance 
with his “station and duty.” Bradley's political 

views were conservative, though not of a narrowly 
doctrinaire kind. 

R. Lichtenstein prominently uses Bradley’s 
writings, citing them often, including the famous 
essay “My Station and Its Duties,” in which he 
argues that the self attains full realization by 
fulfilling its role in society, which grounds its 
duties. This concept of man’s station allows R. 
Lichtenstein to advocate responding to situations 
in a realistic and socially informed manner.22 But 
R. Lichtenstein remains oddly silent over the fact 
that Bradley himself acknowledges a major 
inadequacy of his theory, pointing out, for 
instance, that any actual society may exhibit moral 
imperfections requiring reform from the 
standpoint of an ideal, which remains 
unexemplified and unavailable in the roles available 
within that society.23 

A second point of contact with Bradley’s thought 
is Rabbi Lichtenstein’s modification of Bradley’s 
essays “Pleasure for Pleasure's Sake,” and “Why 
Should I be Moral,” both still-classic critiques of 
hedonistic utilitarianism. Bradley argues that the 
good in hedonism cannot be identified 
independently and therefore cannot be used to 
structure our lives. In contrast, R. Lichtenstein 
claims that, unlike hedonism, Torah is intrinsically 
true and can be recognized independently as the 
good. (LOF 1, p. 1) 

In order to concretize this recognition, R. 
Lichtenstein turns to Etienne Gilson (1884-1978), 
French philosopher and historian. He concentrates 
in particular on Gilson’s doctrine of revelation to 

20 “A more equal, if threadbare illustration of the antithesis between humanism and the gospel of scientific progress is found, 
of course, in Montaigne and Bacon.... The sovereignty of man, says Bacon in one of his massive phrases, lieth hid in 
knowledge. Montaigne would agree, but his terms would have an entirely different meaning. Bacon means that through 
scientific knowledge man can conquer external nature for his own use and benefit. Montaigne would mean that through study 
of his own inner strength and weakness man can learn to conquer himself.” Douglas Bush, “English Humanism,” in The 
Renaissance and English Humanism (Toronto: University of Toronto Press, 1939). 
21 Stanford encyclopedia of Philosophy http://www.science.uva.nl/~seop/entries/bradley/ 
22 It would be instructive to compare the role of autonomy and individualism in the categories of dignity, grandeur and 
majesty in R. Soloveitchik’s thought to R. Lichtenstein’s sense of duty and obedience. 
23 I mention this section of Bradley that R. Lichtenstein did not use not because R. Lichtenstein must slavishly follow all the 
elements of those books that influenced him, nor to imply that Bradley and R. Lichtenstein were answering the same question 
so that the discussion can be transferred as a whole. I mention these unused sections of Bradley and other thinkers because of 
their relevance to the discussion at hand of morals and society. R. Lichtenstein also does not mention the implicit tension 
between, on the one hand, Bradley’s metaphysical account of the self as necessarily social, and Green’s moral injunction to 
realize the self in society and, on the other, his own insistence on pure obedience. 
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provide a definition of the divine good. Gilson’s 
reading of medieval thought disconnected the 
thought of the theologian Aquinas from the 
philosopher Aristotle and made religious truth 
exclusively a revelation of God’s will and wisdom. 
"There is no philosophical writing of Thomas 
Aquinas to which we could apply for an exposition 
of the truths concerning God and man which he 
considered knowable in the natural light of human 
reason,” wrote Gilson.24 Gilson was against 
religious fideism and attempted to reinvigorate 
modern philosophical reason “by restoring 
revelation to its proper content and role” in which 
man has no other recourse here below than to 
return to God’s revelation by means of philosophic 
reason. Gilson held that the speculation of Plotinus 
remained wholly foreign to the Christian 
revelation, as does any religious illumination or 
intuition. R. Aharon Lichtenstein offers many a 
similar comments about reason. In a telling side 
remark, R. Lichtenstein comments, “I should feel 
much closer to Gilson than to Weitzman….”(LOF  
2 p 217) 

In one of his earlier writings, his response to the 
1966 Commentary symposium on Jewish belief, a 
regrettably neglected essay, R. Lichtenstein 
presents a well-thought-out doctrine of revelation 
similar to Gilson’s (LOF 2 p. 338.). He divides 
revelation into three elements, the knowledge of 
God, the knowledge of His will, and the encounter 
gained through rational study of the text:  

[First] It was revealed by God, it reveals 
something about Him. . . . This [normative] 
datum consists of two elements  (a) The 
revelatum, to use a Thomistic term, whose 
truths inherently lie beyond the range of 
human reason and which therefore had to 
be revealed if they were to be known at 
all”25 (b) The revelabile . . . whose truths 
could have been discovered by man in any 
event… 

[Second] It presents direct statements 
about divine attributes: and inasmuch as it 
is not merely a document delivered (salve 
reverentia) by God but composed by HIM, it 
constitutes in its normative essence an 
expression of His will. As such, it affords 
us an indirect insight into what is otherwise 
wholly inscrutable. . . . Torah study 
connects one to God’s presence and it is a 
religious experience. 

[Third] Revelation . . . is the occasion, 
exalting and humbling both, for dialectal 
encounter with the living God. . . . It is 
repeated recurrently through genuine 
response to God’s message which ushers 
us into his presence. 

R. Lichtenstein writes openly as a Neo-Thomist, 
arguing that God is known through revelation and 
not reason (even though he affirmed there are 
some limited truths known by natural means). He 
relies on Gilson to be able to speak of a single 
eternal revelation, in which the Torah is both 
God’s will and the means of human encounter 
with God.  

“He openly advocates Coleridge’s familiar 
distinction, upon faith rather than belief, upon 
experiential trust, dependence, and submission 
more than upon catechetical dogmatics.’” 

R. Lichtenstein echoes Gilson’s Neo-Scholastic 
view of revelation in a few lines in many of his 
essays without the need for elaboration. When 
discussing Torah study, he mentions that faith 
needs to be a genuine conviction, not an assent 
(LOF 1 p. 8), and elsewhere he mentions that one 
needs faith in oneself to let divine law instill 
knowledge and love. In order to answer why we 
study gemara, he says that the Talmud connects the 
finite human to the revealed will and wisdom of 
God. Similarly, in the beginning of his  
 

24 Etienne Gilson, History of Christian Philosophy in the Middle Ages (New York: Random House, p. 367; id. Reason and Revelation 
in the Middle Ages (New York: C. Scribner, 1938); id. God and Philosophy (London : Oxford University Press, 1941). 
25 From other influences, R. Lichtenstein uses the language of a critical idealist, which finds God through knowledge. Yet, 
according to Gilson, through reason one will never come in contact with being. At other points he seems to use Prof. Gilson's 
immediate realism, which cannot be mediated and therefore is dogmatic. 
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aforementioned essay on secular studies, he 
invokes the Talmud as divine will and wisdom. 

R. Lichtenstein’s thought on revelation contains 
elements other than the rationalism of Gilson. In 
some places, he seems to offer halakhic fideism 
similar to, but probably not influenced by, Rabbi 
Isaac Breuer,26 while in other places, he 
demonstrates an experiential faith, conjuring up 
realms of romantic religious imagination. He 
openly advocates “Coleridge’s familiar distinction, 
upon faith rather than belief, upon experiential 
trust, dependence, and submission more than upon 
catechetical dogmatics” (LoF 2 p. 367). The 
question of faith has been a lifelong concern of R. 
Lichtenstein, and he offers various approaches to it 
in his essays, not all of them harmonizable.  

Gilson’s rational revelation allows R. Lichtenstein 
to describe a single tradition, unlike Cardinal 
Newman’s more historicist sense of tradition. 
There are, however, mediating positions between 
Newman’s historical reason and Gilson’s rational 
revelation held by those who work with medieval 
material, such as Henri deLubac, Pope John Paul 
II, Avery Cardinal Dulles, Rabbi Isadore Twersky, 
and Rav Kook, among others.27 

The last influence that I wish to highlight is 
Thomas Hill Green (1836-1882), political 
philosopher and radical, temperance reformer, and 
a leading member of the British Idealist movement. 
T. H. Green was an influential force in shifting 
English thought from the individualism of Mill to 
an idealist politics, in which the best cultivation of 
the individual comes from striving for a collective 
ideal and through community control of individual 
liberties:28 

When following the law then, the 
individual acknowledges his ability to 
become that which he is not at present. 
Secondly, law helps to form the individual 
in the sense of reinforcing his values, views 
and the actions of the eternal 
consciousness as it exists in his world at 
the time. In this way, the individual is 
increasingly brought into line with “the law 
of his being.”29 

R. Lichtenstein only cited Green’s writings twice, 
but the idealist social philosophy in Green’s 
writings highlight an important strain in R. 
Lichtenstein’s thought, the concept of positive 
freedom, the freedom to reinforce our best natures 
through subjecting ourselves to law. As evidenced 
by his footnotes, he read a variety of conservative 
political works on positive freedom similar to 
Green, and he developed these ideas further upon 
considering the conservative writings of Burke and 
T. S. Eliot. I am therefore using Green solely as 
representative of a broad class of British idealists 
behind R. Lichtenstein’s thought. 

“R. Lichtenstein advocates the interaction of 
religion and the state and the need for religious 
coercion.” 

The ultimate goal of individuals as human beings, 
for Green, is to become totally rational, that is, to 
perfectly embody the eternal consciousness. 
Crucially, this realization requires the individual to 
possess a sense of self-worth and to understand 
what is of ultimate value within his society. One 
often hears echoes of this connection of self-worth 
and the ideal in R. Lichtenstein’s work. For 
example, the correlation reverberates in his 
connection of the virtue of trust (bittahon) with the 

26 See Binyamin Brown, “Emunah beTehilah ve Emunah beSof: Emunah be Sheloshah Haredi Hogim be Meah HaEsrim” Akdamot 4 
(1998).  
27 The all or nothing choice of Newman or Gilson is a bit dualistic; see Avery Dulles, “Can Philosophy Be Christian?” First 
Things 102 (April 2000): 24-29. 
28 http://www.science.uva.nl/~seop/entries/green/ 
29 The passage continues, “This is the ideal. In reality, the currently existing laws (and the underlying social institutions, values 
and so on) are imperfect in that their presuppositions contradict the logical structure of the eternal consciousness. Recognition 
of these imperfections awakens an innate drive in the individual to correct them. In fact actualizing the idea of perfection 
found in reason increasingly becomes the source of self-satisfaction contained in the individual's will.” “Different Senses of 
“Freedom” as Applied to Will and the Moral Progress of Man” in T. H. Green: Lectures on the Principles of Political Obligation and Other 
Writings, P. Harris and J. Morrow, eds. (Cambridge: CUP, 1986) p. 22-3. 
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belief that one can accomplish one’s goal, as well 
as in his connection of the virtue of faith (emunah) 
as the trust in God’s providential mission and 
man’s striving for its realization.30 

Following Victorian models, R. Lichtenstein 
sidesteps the individualism of Mill and presents 
Judaism based on community, of Keneset Yisra’el.31 
For R. Lichtenstein, the modern state leads to 
mediocrity, rather than the idealist vision of T. H. 
Green for England or the ideal halakhic 
community. In both, liberty cannot be achieved 
through equality; only through the recognition that 
equality is not a positive virtue can true liberty 
exist. From these premises, R. Lichtenstein 
advocates the interaction of religion and the state 
and the need for religious coercion because we 
cannot have both freedom and commitment.32 He 
remains sensitive to the problems of religious 
coercion both practical and theoretical, yet he 
firmly maintains that society needs an ideal 
Platonic norm, albeit not as extreme as those of 
Plato’s Republic. As he phrases it, society needs to 
be at least “some steps down the Platonic road” 
(LoF 2 21). While liberalism is obviously 
considered wrong, without the need to argue 
against it, he does take the time to reject the 
Calvinist and Puritan versions of separation of 
Church and state.33 

For R. Lichtenstein’s students to cite Green (and 
other British idealists) at the very end of the 

twentieth century without taking into account 
Green’s important and widely read critics, such as 
Isaiah Berlin and Karl Popper, leaves one 
wondering about whether the canon of acceptable 
theory is closed and about how much depth one is 
supposed to use in one’s reading of secular 
sources.34 Rarely does one hear any of his students 
mention R. Lichtenstein’s fundamental rejection of 
Mill, Locke, and Hume, or the need for a response. 
These intellectual patterns are peculiar if we 
assume that his students are following his example 
in seeking secular knowledge, for the 
overwhelming majority of literature and political 
science syllabi contain only critiques of British 
idealists. To present a conservative philosophy, a 
reader would have to respond and defend Bradley 
and Green against Berlin and Popper.35 Not to 
enter in to the vortex of intellectual life but to 
remain a passive consumer bypasses the strength 
of R. Lichtenstein’s own arguments, leaving them 
as mere window dressing or, worse, a dogmatic 
sensibility. 

 Modern Jewish Identity 

R. Lichtenstein has a greater hidden love than 
generally recognized for certain aspects of the 
nationalism of Rav Kook, advocating an organic 
unity of the Jewish people, yet he eschews R. 
Kook’s connection of this unity with the material 
land itself. Instead, R. Lichtenstein cites his own 
pantheon of Victorian-era nationalist essayists, 

30 R. Lichtenstein pushes off the Hazon Ish’s definition of trust that attributes everything to God, but precludes direct Divine 
intervention; faith is belief in the divine while trust is a separate imperative of seeing God in the everyday.  In the end, he 
leaves greater possibility for miracles then the Hazon Ish, even though we do not rely on them 
31 This is another point of similarity to Rav Isaac Breuer’s rejection of liberalism.  
32 One of R. Lichtenstein’s interesting formulations is a solution to the problem of the need for inner conviction despite the 
coercion, where he combines R. Meir Simhah’s Meshekh Hokhmah with Burke to formulate a theory of coercion that 
accommodates inner conviction. (36). 
33 One of my students, Yair Hindin, “R. Lichtenstein’s and T. S. Eliot’s Views regarding Religion and Modernity” 
(unpublished paper, Spring 2003) offers several noteworthy insights into R. Lichtenstein’s political theory. Hindin notes that 
R. Lichtenstein and T. S. Eliot start with similar designs for a religious state, yet Eliot seeks to reorder society, while R. 
Lichtenstein’s goal is for the ideals of Judaism to flourish; the former wants to save the masses, the latter to cultivate the 
leadership. “To succinctly capture the differences…R. Lichtenstein’s solution is top down, aligning religion with government 
and only then having it affect society en-masse. Eliot presents a bottom up solution, a reordering of the entire culture and 
social structure.” Hindin also notes that for R. Lichtenstein, it would be belittling to advocate religion for its remediating 
powers on society and not for its true purpose of forging a relationship with God’s truth. 
34 Isaiah Berlin, Four Essays on Liberty (Oxford: Oxford Univ. Press, 1969); Karl R. Popper, The Open Society and its Enemies, 
(London, G. Routledge & Sons, Ltd. 1945). 
35 One of the aspects not used by R. Lichtenstein is Green’s strong affirmation that “Moral rights should be used to criticize 
legal rights.” ‘Lectures on the Principles of Political Obligation’ in T. H. Green: Lectures on the Principles of Political Obligation and 
Other Writings, P. Harris and J. Morrow, eds. (Cambridge: CUP, 1986) p. 9. 
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among them Ernest Renan and Ernest Baker, to 
define Jewish peoplehood in idealistic terms. 
Renan asks, “What is a nation?” He answers, “A 
nation is a soul, a spiritual principle.” In a similar 
vein, Baker expresses nationalism as a common 
general will: “We are members of a timeless and 
universal body which constitutes an organic 
whole” (LoF 2 p. 72). 

On the question of the advent of modernity, R. 
Lichtenstein rhetorically quotes thinkers who say 
that Orthodox Judaism lingeringly remains stable 
and continues through inertia, in contrast to the 
dynamic modern varieties of Judaism. To such 
thinkers, R. Lichtenstein firmly and categorically 
answers: No! Orthodox Judaism bursts forth as a 
vibrant and dynamic entity. If one does not see the 
dynamism of Orthodox Judaism, the fault lies in 
oneself: one has not placed revelation in one’s 
heart. The tradition seems arid and stale because 
one lacks the living connection to the Divine and 
the depth of divine wisdom. And since the Torah 
is permanent and, as a corollary, the survival of the 
Torah is assured, there is no special problem of the 
American Jew or the vanishing Jew. Judaism is as 
eternal as the Torah. R. Lichtenstein’s categories 
for Jewish self-definitions are thus entirely halakhic 
and based on the eternity of Torah (Lof F 2 
chapters 8, 9). 

“Since revelation relegates modern reason to the 
side, history and sociology are irrelevant for 
analyzing contemporary issues.” 

Since revelation relegates modern reason to the 
side, history and sociology are irrelevant for 
analyzing contemporary issues.  In Peter Berger’s 
terms, R. Lichtenstein offers a plausibility structure 
that opts out of the questions of secularization 
rather than one that responds. For R. Lichtenstein, 
any position that proclaims that the Jew is a pariah, 
or alienated, or assimilating, is untenable; Jewish 
society is still in continuity with the tradition. 
Therefore, he willingly accepts Max Weber’s 
account of traditional Judaism, which holds that 
Jews have a double ethic of treating the 
 
 

surrounding culture as different from their own; an 
internal Jewish realm and an external gentile realm 
(LoF 2 p. 215). Thus, he would implicitly reject 
Professor Jacob Katz’s understanding that 
Orthodoxy in all its modern varieties has already 
rejected the exclusivism and dualism of traditional 
Judaism and has transformed itself into an 
Orthodoxy existing in the single realm of 
modernity.  

For R. Lichtenstein, there is fundamentally no 
modern Jewish narrative. He does acknowledge the 
effects of the Enlightenment, emancipation, 
Zionism, and the Holocaust, yet he finds them 
irrelevant to creating a halakhic identity; in fact, he 
even faults Zionism for not stopping assimilation, 
since for many, the state substitutes for Jewishness.  
His vision of Zionism is entirely halakhic, based on 
Torah studied in the land of Israel by those with 
the organic connection in their souls to the land. It 
is a Zionism without a sense of the call of history 
or a sense that special answers are needed in our 
age. The reason for army service is to express our 
ability to show hesed, to accept our responsibility as 
part of the people of Israel, in support of for 
which he once again quotes Bradley’s essay “My 
Station and its Duties.”   

In an essay on modernity, R. Lichtenstein tellingly 
treats modernity as posing the question of 
authority. Do we have autonomy, as modernists 
proclaim, or are we bound to rabbinic authority? 
He questions the Enlightenment’s emphasis on 
autonomy over authority (in Kant’s formulation, 
autonomy takes precedence not only over 
authority, but over tradition and revelation as well). 
R. Lichtenstein portrays haredim as accepting 
authority for religious security and out of the need 
for personal relationship with great figures. In 
contrast, R. Lichtenstein states that the Modern 
Orthodox Jew has ambivalence towards authority; 
he acknowledges the need for leadership but wants 
to remain religiously autonomous and rely on 
personal judgment. R. Lichtenstein’s response 
affirms a continued need for gedolim; yet as 
moderns with autonomy, we show our autonomy 
by choosing to belong to a certain religious camp  
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or to affiliate with a particular rosh yeshivah.36 In 
turn, he advocates a kinder, gentler “da`as torah.”  
A Modern Orthodox Jew would be best served by 
a gadol, not unlike himself, who appreciates culture, 
secular studies, and the human condition, and has a 
broad understanding of life, rather than a gadol who 
stresses his supernatural authority or who claims 
that all knowledge derives from Torah. R. 
Lichtenstein ascends further to a broader 
axiological claim about modernity that we need a 
great man as a leader for a vision of greatness, for 
ideal aspirations: “Orthodoxy is vivified by its 
gedolim.” In choosing community goals, “The quest 
for vigorous and sensitive spiritual leadership 
should retain high priority. The current dearth of 
first-rank gedolim” should be troubling to us. (LoF 2 
p 350) 

“The Modern Orthodox Jew has ambivalence 
towards authority; he acknowledges the need for 
leadership but wants to remain religiously 
autonomous.” 

The essay explains to the “more modernist” camp 
the correctness of gedolim (LoF 2 p 292). First, R. 
Lichtenstein denies authority to ordinary people; 
they must rely on gedolim: 

Even if we assume that, on the personal level, 
a moderate lamdan may, and perhaps must, act 
in accordance with his own informed and 
conscientious reading of the sources—a 
dubious proposition in its own right—surely 
no such course could be championed in the 
public sphere. (LoF 2 p 290) 

And in a brilliant analysis, he distinguishes between 
relying upon the texts of the early authorities 
(rishonim), whom we approach as a resource for our 
learning, and using our own judgment in listening 
to contemporary gedolim, whom we need to face 
and whose judgment we must accept. Modernists 
rely on the former at the expense of the latter. 

Finally, for R. Lichtenstein, modernists need to be 
concerned about their legitimation; therefore, they 
have to cultivate an appreciation of gedolim to gain 
legitimation (LoF 2 283). 

As a subtext, the essay asks about the use of such 
Western European modernists as Rabbis Hirsch, 
Hoffman, and Kook, which R. Lichtenstein 
tellingly frames as: “What of eclecticism?” 
Concerning Rav Kook, R. Lichtenstein comments, 
“One can view nineteenth-century European 
nationalism as an appropriate matrix for Rav 
Kook’s thought, and there is no dearth of 
analogues to Hegel, Bergson, and others in his 
writings”(LOF 2 p. 202). Yet, and despite the 
preceding comments, he judges Rav Kook as 
having a radical Jewish authenticity that was not 
seeking “socio-cultural validation.” In contrast, he 
deems R. Samson Raphael Hirsch’s humanism and 
universalism as accommodations and concessions 
to modernity, as is R. David Zvi Hoffmann’s 
acceptance of academic scholarship.  

In general, R. Lichtenstein defines the tradition 
within the purview of the traditional Eastern 
European beit midrash. Hence Western European 
Orthodoxy in Germany, Italy, or Amsterdam, 
together with the books that it produced, are 
outside of the canon or the scrutiny of gedolim, and 
can therefore only be seen as accommodationist—
and their embrace of modernity is even more 
suspect. He warns that while ideological 
eclecticism is legitimate, one must beware 
accretions.  Or, as R. Lichtenstein privately 
commented to an academic who specialized in 
Western European Orthodoxy and early 
nineteenth-century halakhah, “Why do you waste 
your time on these figures?”37  

What are the dangers of the modern age for R. 
Lichtenstein? In 1966, echoing Cardinal Newman’s 
attack on rampant intellectualist individualism, he 
wrote that the enemies are materialism and 

36 A similar role of autonomy in Orthodoxy, as limited to the choice to submit to a given rabbi or to Orthodoxy, was 
empirically documented in Debra Kaufman’s study of newly observant women. She notes that since they freely chose to 
become observant they retained a sense of autonomy in their complete submission to the system, see Debra Renee Kaufman, 
Rachel's Daughters: Newly Orthodox Jewish Women, (Rutgers University Press, 1991). 
37 Much of the older Modern Orthodox thought was based on the western European traditionalism of Rabbis Samuel David 
Luzzatto, Hirsch, Hertz, Jung, Lookstein, Belkin, D.Z. Hoffman, Hildesheimer, and others. 
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liberalism, accompanied by positivism and 
historicism (LOF 2 p. 344). These concerns remain 
throughout his corpus, but twenty-five years later, 
when dealing with the religious issues of the 
modern age, he wrote:  

The Centrist Orthodox community is one to 
which the danger of distance from God—
the eighteenth-century danger, the danger of 
a certain spiritual hollowness, of apathy, of 
pushing God off into the corners—is 
indigenous and endemic. And rather than 
the issues of the current decade it is an 
eternal struggle of religious and secular. The 
secular world as such is one which, 
philosophically and ideologically, denies God 
totally. The secular world very often likes to 
speak in the name of neutrality . . . An 
education from which God is excluded is 
not a neutral education. (By His Light 196) 

His concern to avoid secularism casts the entire 
modern intellectual world as a problem that needs 
to be rejected.38 (There does not seem to be any 
sense that almost half of America is currently 
evangelical; one wonders how much of R. 
Lichtenstein’s rhetoric itself is the actual cause for 
Centrist Jews sensing the outside world as hostile 
to religion.39)  

“Why do you waste your time on these figures?” 

As mentioned above, R. Lichtenstein’s writing 
career began at the same time that Eugene 
Borowitz presented Choices in Modern Jewish Thought. 
R. Lichtenstein bypasses these choices, however, 
and returns instead with a copy of The Conservative 
Reader within which to articulate a reading of R. 
Zevin’s Ishim ve-Shitot. He aptly selects what he 
considers the best of past conservative ideas to 
formulate the life and thought of great men as well 
as the ideal Torah personality and his ideology. 

Legacy 

Rabbi Lichtenstein absorbed much from R. 
Soloveitchik, his father-in-law, yet it is a mistake to 
conflate them, as many try to do.  For example, R. 
Soloveitchik intimately connects the conceptual 
method of Torah study with Kantian personal 
autonomy. In contrast, R. Lichtenstein writes in 
several places that he questions the Kantian 
reading of R. Hayyim of Brisk, who was not 
theological and not in favor of autonomy (LOF 2 
p. 53). In other places, R. Lichtenstein notes that 
his own theological approach is theocentric and 
less anthropocentric than that of his teacher. 
Especially concerning mitsvot, R. Soloveitchik 
repeatedly gave anthropocentric explanations of 
the commandments.   

R. Lichtenstein characterizes his father-in-law as a 
font of inexhaustible creativity. He also explicitly 
notes that R. Soloveitchik was self-critical of his 
failures and of his lack of effect on the community. 
He recounts how R. Soloveitchik confided in him, 
“They think that I am an apikores.” Thankfully for 
the reader, Rabbi Lichtenstein’s portrayal does not 
remove Rav Soloveitchik’s critical edge (LoF 189-
246). Yet, depending on your point of view, either 
tellingly or ironically, R. Lichtenstein portrays R. 
Soloveitchik as a literary artist and a poet, rather 
than an abstract Neo-Kantian, relegating his Neo-
Kantianism to the realm of “abstruse abstractions.” 
This portrait differs from R. Soloveitchik’s own 
concern for seeking depth of understanding 
through formal philosophic discussion. One also 
misses a sense of his teacher’s existential language 
of commitment, confrontation, and paradox.40 

R. Lichtenstein wholeheartedly accepts R. 
Soloveitchik’s humanistic portrayal of Rav Hayyim 
of Brisk and seeks to hold up that biographic 
image as an exemplar for Jewish continuity and 
faith. R. Hayyim of Brisk, who, according to the 

38 In contrast, Rav Soloveitchik had an acute sense of needing to respond to early twentieth century thought. Similarity, Rav 
Kook’s Ma’amar ha-Dor wanted to address issues of the age. Even his co-rosh yeshivah, Rav Yehudah Amital deals in his books 
with the contemporary issues of the Yom Kipper war, holocaust and modern doubt. 
39 Christian Smith, Christian America? : What Evangelicals Really Want (Berkeley: University of California Press, 2000). 
40 On the dialectic theology background of these ideas, see Alan Brill, “Triumph Without Battle: The Dialectic Approach to 
Culture in the Thought of Rabbi J.B. Soloveitchik” (forthcoming proceedings from the Van Leer Soloveitchik conference 
2003); id., “Elements of Dialectic Theology in Rabbi Soloveitchik's View of Torah Study” (forthcoming proceedings from the 
Ben Gurion University conference on learning and study 2004 ). 
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story, looked every morning to see if there would 
be foundlings on his doorstep, serves as a model 
for ethical sensitivity. The moral of the curious 
story is that if the foundling checker R. Hayyim 
was able to live with the moral dilemmas of 
halakhah, then so can we. Questioning the ethics of 
the halakhah becomes tantamount to questioning 
R. Hayyim, the founder of the conceptual method, 
and thereby Judaism as a whole. Yet supporting an 
ethical theory based on anecdotes of nineteenth-
century Russian rabbis flies in the face of the 
firsthand accounts of their actual minimal 
responses to the needs of the laity or to the ethical 
and social challenges of their time. In these 
aspects, R. Lichtenstein’s portrayal of R. Hayyim 
bears comparison to the similar characterization of 
Brisk in Nefesh HaRav, R. Hershel Schachter’s 
portrayal of R. Soloveitchik. 41  

Despite the towering legacy of his teacher R. 
Soloveitchik and his efforts to create an educated 
Orthodoxy, R. Lichtenstein notes the shift to the 
right of the younger generation. Even noting this 
shift, however, he comments, “What we share with 
the rightist community far, far outweighs whatever 
divides us” (LoF 1, 224). Throughout, he has a 
deep and abiding connection to the yeshiva world 
and even the old yishuv. His thought shares many 
of the same concerns of the writings of R. Eliyahu 
Dessler and the Hazon Ish. One can compose 
many fine lectures comparing the subtle 
differences between R. Lichtenstein’s thought and 
right-wing religious writings. On the other hand, R. 
Lichtenstein’s approach stands in sharp contrast, 
with few points of comparison, to the New 
Religious Zionist emphasis on autonomy, 
eclecticism, liberalism, historicism, individualism, 
and spirituality.42 

 

On approaching the opinions of others with whom 
one disagrees, R. Lichtenstein astutely points to the 
fact that “Rav Kook was, philosophically, far more 
tolerant but, as a public figure, tolerated less; the 
reverse was true of the Rav” (LoF 2 113). One 
should chart R. Lichtenstein’s own opinion about 
those with whom he disagreed by his own public 
statements. I would hope that subsequent volumes 
of Leaves of Faith will show the public side of R. 
Lichtenstein’s thought and publish some of his 
important public statements, including his 1966 
debate with Rabbi Irving Greenberg over 
modernity, his 1996 letter in the Forward against 
Edah in which he condemns the association of R. 
Soloveitchik’s name with any modernist agenda, 
and the 2001 Haaretz letters reproving Yishi 
Rosen-Zvi’s religious defense of conscientious 
objection.43 

“His thought would be especially problematic to 
anyone Orthodox whose canon consists of all that 
is best within the liberal tradition.” 

Even though he is the rabbi and teacher of the last 
generation whose thought has become the 
yardstick for the regnant views of Centrist 
Orthodoxy, those with modernist agendas would 
certainly not accept R. Lichtenstein’s philosophy. 
Nor would his thought appeal to those interested 
in spirituality, a narrative approach to Talmud 
study, or medieval Jewish thought. More 
importantly, his thought would be especially 
problematic to anyone Orthodox whose canon 
consists of all that is best within the liberal 
tradition.  

A greater problem is that the majority of American 
Jews, even those affiliated with Orthodoxy, would 
 

41 Compare Rabbi Walter Wurzberger’s presentation of R. Soloveitchik as the opposite of R. Hayyim of Brisk, see Ethics of 
Responsibility, p. 106. 
42 On the new religious Zionists and the Orthodox modernist positions, see the journals De`ot, Amudim, Akdamot, Yisra’ell 
Aheret, and Dimmui. Their articles offer diverse positions.  For a philosophic overview, see Yitzhak Geiger, “Ha-Dati’im 
HaZioni ha-Hadashim” Akdamot 11 (Tishri 2001). For an example of the ideology of one of the leading new roshei yeshivah , see 
Yuval Cherlow, Ve-Erastikh Li le-Olam : Li-Demuto ha-Datit shel ha-Adam be-Yisra’el be-Et Teḥiyah be-Mishnato shel ha-Rav Kuk 
(Petaḥ Tikvah : Yeshivat Hesder, 2003); id., Torat Erets Yisra’el le-Or Mishnat ha-Re’iyah (Ḥispin, Ramat ha-Golan, Yeshivat ha-
Golan, 1998). 
43 Records of the statements of R. Lichtenstein concerning the curriculum, especially the role of critical Talmud, mishpat ivri, 
Biblical studies, and philosophy, at Mekhon Herzog would provide many more examples.   
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not feel comfortable with a theology that centers 
on learning Torah using solely a conceptual 
method. Most Orthodox Jews are mitsvah Jews at 
best. R. Lichtenstein is acutely aware of this issue:  

In an age in which more than half of K’lal 
Yisra`el does not even know Shema Yisra`el, 
are we sufficiently assessing the importance 
of minimal mass commitment as opposed 
to the need for maintaining a small 
intensive core? (LoF 2 p 359) 

Yet he does not necessarily fancy changing the 
community’s course: “Perhaps in the end, the 
answers will change little.” He would, however, 
probably entertain the ideas of those who do feel 
compelled to reach a wider audience. Nevertheless, 
much of his thought remains in the realm of an 
ideal necessitating that people change in order to 
conform or learn to accept culturally constructed 
institutions and model attitudes toward Judaism, 
family life, and society, whose expectations may 
not be experienced privately.  

But the real question is: Would this idealist 
conception of Orthodox philosophy taught by 
someone not as urbane, moral, and sensitive as R. 
Lichtenstein still be ideal? Would we be left with a 
da`as torah that is not kinder and gentler, but 
 

 

 

 

 

 

 

 

 

 

instead only conservative and dogmatic? "This is 
no book, Who touches this touches a man.” In this 
verse from Whitman’s Leaves of Grass the deictic 
“this” connects the reader to the man.44 Rav 
Aharon Lichtenstein’s Leaves of Faith connects the 
reader to his own ethos as a rosh yeshivah through an 
ideal model, but can every reader use this model to 
touch a living approach?  

These books are essential reading for anyone 
interested in contemporary Orthodoxy. I state 
without exaggeration that these volumes contain 
the most original essays in Orthodox thought in 
our time. Without reading these volumes, one 
cannot understand the changes to the community 
over the last thirty years, nor how these changes 
are not a shift to the right-wing yeshiva world as 
much as their own unique reformulation of the 
ideals of the community. These volumes give an 
exceptional portrait of where Centrist Orthodox 
ideals differ from the former Modern Orthodox 
ideals. One can use them to articulate the ideology 
that our youth imbibe in their year in Israel and the 
ideals of many contemporary Jewish educators.  Or 
one can use these volumes to formulate 
alternatives to contemporary ideology. But, 
axiologically, and rhetorically, their greatest 
purpose is to offer a superb ideal vision for the 
Centrist Torah personality. 

44 I thank Prof. Moshe Gold for this formulation.
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Jewish Commitment in a Modern World: Rabbi Hayyim 
Hirschenson and His Attitude to Modernity (Hebrew) 
by David Zohar (Jerusalem, 2003) 
 
Reviewed by Marc Shapiro 
 

n 1910 one of the first "New World" rabbinic 
periodicals began to appear on American soil. It 

was called Ha-Mitzpeh and was published by Rabbis 
Abraham Aaron Yudelevitz and Jacob Eskolsky. 
Its very first issue begins with an open letter, 
whose author is identified as an honored member 
of Agudat ha-Rabbanim of the United States and 
Canada. In this letter, the author notes the 
imperative of trying to find heterim for things which 
are a necessity of life in the U.S. By doing so, Jews 
will be able to remain loyal to tradition, and this 
will also strengthen the hand of the Orthodox 
rabbinate, as the people will feel that the rabbis are 
interested in their plight. Among the issues the 
anonymous author raises for discussion, urging his 
colleagues to establish the halakhic status of, and 
where relevant and possible, to find heterim for, are 
warming fully cooked foods on Shabbat; shaving 
with a razor, which he says is virtually a necessity 
for young Americans; Sabbath violators and other 
sinners, civil marriages; and a host of other 
matters, twenty-eight in all. 

The most interesting, and radical, of his proposals 
is actually the first, which reads as follows: "Are we 
at present able to find a heter for some rabbinic 
prohibitions, based on the principle that a decree 
that has not spread among most of the community 
can be voided by a lesser Beit Din [than the one 
that instituted it]?" The basis for this suggestion is 
Maimonides' ruling (Mishneh Torah, Hilkhot Mamrim 
2:6-7): 

If the court has issued a decree in the 
belief that the majority of the community 
could endure it, and after the enactment 
thereof the people made light of it and it 

was not accepted by the majority, the 
decree is void and the court is denied the 
right to coerce the people to abide by it. If 
after a decree had been promulgated, the 
court was of the opinion that it was 
universally accepted by Israel and nothing 
was done about it for years, and after the 
lapse of a long period a later court 
investigates the doings of Israel and finds 
that the decree is not generally accepted, 
the latter court, even if it be inferior to the 
former in wisdom and number, is 
authorized to abrogate it. 

Traditionally, this halakhah has been understood to 
mean that if, at the time of the decree, the people never 
accepted it, then it can be revoked. What the 
anonymous author suggested was that since it is 
the Jewish people who, at the end of the day, 
decide if a decree is to be binding, then perhaps 
this authority does not only apply to the first 
generation, but for all time. In other words, the 
Jewish people have a continuing role in ensuring 
the validity of rabbinic legislation. Therefore, if the 
Jewish population—and he has in mind those who 
are generally observant—chooses to ignore a 
rabbinic decree that in years past was accepted, 
then this very lack of observance, which at first 
was understandably regarded as sinful, could itself 
give authority to the rabbis to formally void the 
decree.  

This is, to be sure, an extreme position, in that it 
places the continuing, binding nature of rabbinic 
authority in the hands of the people. Yet it is not 
as radical, or unique, as many will think. To begin 
with, no less a figure than R. Joseph Karo claims 

I 
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that this approach is a plausible explanation of 
Maimonides’ statement.1 Furthermore, it is basic to 
halakhic history that the response of the 
community plays a role in the authority of 
halakhah. That is, when enough people flout a 
halakhah, and the sages are unable to improve 
matters, it is usually not long before rabbis begin to 
develop justifications for the people's behavior 
(limmud zekhut).2 In fact, R. Abraham Isaac Kook 
even provided the theological justification for this 
phenomenon of halakhic "updating". In a famous 
passage from Arpelei Tohar, which because of its 
daring was censored by a "theologically correct" 
editor, R. Kook writes:  

At times, when there is need to transgress 
the way of the Torah, and there is no one 
in the generation who can show the way, 
the thing comes about through breaching. 
Nevertheless, it is better for the world that 
such a matter come about unintentionally. 
Only when prophecy rests on Israel is it 
possible to innovate such a matter as a 
"temporary measure". Then it is done with 
express permission. With the damming of 
the light of prophecy, the innovation 
comes about through a long-lasting breach, 
which saddens the heart with its externals, 
but gladdens it with its inner content.3  

In other words, when continued adherence to a 
certain halakhah will have negative consequences, 
and there is no formal mechanism for abolishing 
the law, Providence ensures that people begin to 
violate this halakhah, and in time what used to be 
regarded as a violation becomes accepted, even 
among the halakhists. Those who look at matters 
from the outside, at the "externals", are of course 
saddened by the violation, since it appears to be a 
rebellion against halakhah. Yet those who can see 
what is really happening, who recognize the “inner 

content,” realize that matters are being directed by 
the Divine, in what is a necessary adjustment to the 
halakhic system. 

What is particularly noteworthy about the 
anonymous suggestion is that it is not concerned 
with ex post facto justifications, but is raising the 
possibility of formal abolishment of rabbinic 
prohibitions by contemporary rabbis. Think of a 
rabbinic prohibition that is widely ignored in the 
traditional community—and in early twentieth-
century America there were many—and imagine 
bringing it before a rabbinic court that would then 
abolish it. 

“What used to be a violation becomes accepted, 
even among the halakhists.” 

Not surprisingly, the response to this suggestion 
was quick in coming, and in the following issue of 
the journal, R. Jacob Widerwitz, best known for his 
battles with R. Jacob Joseph over New York City 
kashrut,4 published a letter blasting the anonymous 
author's proposal. Although Widerwitz 
acknowledged that the Sages formulated all sorts of 
creative halakhic mechanisms, such as heter iska and 
prozbul, and the Sages were also able to 
retroactively invalidate marriages, "this was fine for 
them but not us, for if they were men we are like 
asses . . . and it is great hutspah for contemporary 
rabbis to find mechanisms [to assist the less 
religious]."5  

Widerwitz acknowledges that when there is a 
dispute among the poseqim, contemporary rabbis 
can try to find support for the most lenient 
position, but he claims that when the majority of 
poseqim forbid something, then contemporary 
rabbis' hands are tied. Furthermore, he asks, to 
whom is this suggestion directed? Those who are 

1 Kesef Mishneh, Hilkhot Mamrim, 2:7. This was recognized by the (no longer) anonymous author, see Ha-Mitzpeh (Elul, 5670), p. 
17. See also Yaakov Blidstein, Authority and Disobedience in Maimonidean Halakhah (Hebrew)  (Tel Aviv, 2002), pp. 134ff. 
2 This is an important subject and is the focus of research by Jacob Katz, Haym Soloveitchik, and others, and there is no need 
to explore it here. I am currently working on an article analyzing this phenomenon in the post-Shulhan Arukh era. 
3 Arpelei Tohar (Jerusalem, 1993), p. 15. The 1993 edition is a reprint and "corrected" version of the original 1914 Jaffa edition. 
The translation I have given, which comes from the now unavailable original version, is that of Bezalel Naor, trans. Orot 
(Northvale, 1993), p. 56. On p. 236 n. 164, Naor shows where the new edition has engaged in censorship. 
4 See Harold P. Gastwirt, Fraud, Corruption and Holiness: The Controversy over the Supervision of Jewish Dietary Practice in New York 
City, 1881-1940 (Port Washington, 1974), pp. 78ff. 
5 Ha-Mitzpeh., Tammuz 5670, p. 5. 
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violating the halakhah are not looking for 
permission from the rabbis, and those who are not 
violating it will not listen to any supposed heter. 

In the fourth issue of the journal, R. Hayyim 
Hirschensohn (1857-1935) revealed that he was the 
author of the controversial proposal. In fact, he 
was quite annoyed that his letter, which was not 
published in its entirety, had appeared 
anonymously. He also mentioned that the letter 
was actually nothing more than the table of 
contents of his volume of responsa, Hilkhot Olam, 
which survives in manuscript.  

Who was this man, who was willing to take such a 
brave and unconventional stance and defend it 
against all opposition? What did he stand for and 
what is his importance? Thankfully, these 
questions have now been answered in a wonderful 
new book by David Zohar.6 

“He declares his support for conscious subjectivity 
in approaching halakhic questions.”  

While Hirschensohn is mostly forgotten today, in 
his time he was a well-known writer and thinker, 
for whom controversy became a way of life. 
Whether it was in his native Jerusalem, where he 
was placed under herem (ban) by the extremist 
Orthodox,7 or the United States, where he served 
as rabbi of Hoboken, N. J. from 1904 until his 
death, Hirschensohn always made a mark. Those 
who know something about Hirschensohn usually 
fall into one of two camps: (1) Those who are 
happy he has been forgotten, and (2) those who 
see his ideas, patiently mapped out in his many 
works of halakhah and thought, as providing the 

tools for a new, confident Modern Orthodoxy. It is 
clearly into this latter category that Zohar falls.8 

Hirschensohn's proposals in Ha-Mitzpeh clearly 
show the temper of the man. Never before, or 
since, has a poseq been so explicit about his agenda. 
It was an agenda that he would stick to for the rest 
of his life, and it was based on a firm conviction 
that halakhah and modernity could coexist. While 
there have been times when the rabbis had reason 
to be strict, Hirschensohn felt that in his era, in 
which the observant were a minority, the proper 
rabbinic approach was leniency. Never content 
with just theory, Hirschensohn put his views into 
practice, most notably in his responsa that are 
found in Malki ba-Qodesh.9 

Many of Hirschensohn's colleagues argued that 
halakhah needs to be approached "objectively," 
letting the chips fall where they may. 
Hirschensohn's opposition to this perspective is 
not, as many today would have it, that the veneer 
of objectivity simply masks unconscious subjective 
elements.10 Rather, he takes the bull by the horns 
and declares his support for conscious subjectivity in 
approaching halakhic questions. Just as the poseq 
who deals with a case of mamzerut or agunah has an 
agenda, and tries his utmost to reach a lenient 
conclusion, Hirschensohn adopts this model with 
virtually every issue he examines, a trait that some 
will regard as evidence of a lack of seriousness, 
while others will see it as a refreshing alternative to 
the apostles of halakhic objectivity.  

As the title of Zohar's book indicates, the author is 
primarily concerned with how Hirschensohn 
navigates the conflicts ("supposed conflicts", 

6 David Zohar, Jewish Commitment in a Modern World: Rabbi Hayyim Herschensohn and His Attitude to Modernity (Hebrew) 
(Jerusalem, 2003).  
7 After the ban was proclaimed, R. Ezriel Hildesheimer became Hirschensohn's most forceful defender. See Rabbiner Esriel 
Hildeshimer Briefe, ed. Mordechai Eliav (Jerusalem, 1965), index, s. v. Hirschensohn, Hayyim. 
8 In 1988 Ha-Kibbutz ha-Dati—Ne'emanei Torah ve-Avodah published the book, Ha-Torah ve-ha-Hayyim [Torah and Life], which 
contains excerpts from Hirschensohn's writings on a host of issues, all of which reflect his modernist sentiments. 
9 This work, as well as some others by Hirschensohn, is available at www.hebrewbooks.org. 
10 For those who believe that it only halakhic historians who point to unconscious subjectivity in explaining rulings by 
halakhists, and for those who argue that such an approach is itself invalid, as it distorts how halakhists operate, see the letter 
of R. Jehiel Jacob Weinberg I published in Ha-Ma'ayan 45 (Tevet, 5765), p. 3. Here Weinberg states, regarding the ruling of 
R. Marcus Horovitz of Frankfurt that one may circumcise the son of a Jewish father and non-Jewish mother: "The state of 
the community [i. e. Frankfurt] and his position therein influenced him against his will and unconsciously." Horovitz' 
position, which he himself justifies on purely halakhic grounds, is found in his Matteh Levi (Frankfurt, 1932), vol. 2 nos. 54-
55. 
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Hirschensohn would say) between modernity and 
tradition, specifically halakhah. Showing a firm 
grasp of recent discussions of modernity, Zohar is 
able to situate Hirschensohn in his era and to 
analyze his approach on a host of issues such as 
Zionism, secularism, democracy, the role of 
women, Gentiles, economics, technology, and 
biblical criticism. Hirschensohn's constant theme is 
that by returning to the Judaic sources and 
examining them with an open mind, one finds that 
"There is no [Torah] law or statute that opposes 
the ways of true civilization," (Zohar, p. 57, 
quoting Hirschensohn). What this means is that 
with few exceptions, all that is regarded as cultured 
and ethical in modern society is in agreement with 
halakhah and Jewish tradition. Thus, to give one 
example of many discussed by Zohar, since by the 
first decades of the twentieth century enlightened 
opinion in the United States and other countries 
had concluded that women's suffrage was a matter 
of basic justice, it was obvious to Hirschensohn 
that the Torah could not be in opposition to this, 
and to insist otherwise would bring the Torah into 
disrepute. While other rabbis looked to forbid 
various manifestations of modernity, 
Hirschensohn's vision was of Torah marching 
hand-in-hand with the best of modern civilization.  

"There is no [Torah] law that opposes the ways 
of true civilization." 

Zohar's book is intelligently written and 
exhaustively researched. The author was also 
fortunate to have had access to an unpublished 
halakhic manuscript of Hirschensohn's, which 
focuses on halakhic solutions to problems brought 
on by modernity. In what is perhaps the highest 
compliment I can give, I confess that after reading 
the work I put aside my own long-time wish to 
write a book on Hirschensohn. While there are, to 
be sure, areas where I disagree with Zohar's 
interpretation, and there are a few (and only a few) 
valuable sources the author has overlooked (such 
as the text with which this essay opened), all 
further discussion of Hirschensohn must take 

Zohar's book as its starting point. Although 
Hirschensohn's popularity has already been on the 
rise in recent years, together with that of other 
unconventional Orthodox figures, this book will 
add further impetus to this trend. 

It is necessary to say a few more words about 
Hirschensohn's conscious search for leniencies in 
the halakhic process.11 It is not, as some might 
assume, that he viewed halakhah as a burden and 
was therefore interested in lightening the load. 
Rather, he was concerned that in modern times, 
when only a small minority observes halakhah and 
many who do observe it do so only in part, the 
halakhic system could be used to delegitimize most 
Jews. Faced with the phenomenon, Hirschensohn's 
approach was to stretch halakhah in order for it to 
be more inclusive. Why do that, one may ask; what 
benefit is there to Judaism by lowering standards? 
Hirschensohn's reply is that it is not an issue of 
raising and lowering standards. Rather, halakhah, as 
a living system, must deal with reality. The 
standards of halakhah in eighteenth-century Vilna 
cannot be the same as in early twentieth-century 
America.  

To take an issue that continues to be at the 
forefront, Hirschensohn stressed that halakhic 
responses to women in the twentieth century will 
by definition be different from those given in an 
era when women had a vastly different self-
perception and place in the world. To take another 
issue, following in a long tradition of limmud zekhut 
in the halakhic process, Hirschensohn set out to 
show that even though many Jews were Sabbath 
violators, since they did so because their monetary 
circumstances were so pressing, they should not be 
regarded as willful violators. This allowed them to 
avoid all the negative halakhic consequences of this 
categorization.12 Similarly, Hirschensohn saw Jews, 
many of whom attended synagogue regularly, 
shaving with razors. Because he wished dearly to 
save them from what appears to be an explicit 
biblical prohibition, he attempted to find some 
justification so that they could still be regarded as 

11 See Ari Ackerman, "'Judging the Sinner Favorably': R. Hayyim Hirschensohn on the Need for Leniency in Halakhic 
Decision-Making," Modern Judaism 22 (2002), pp. 261-280.  
12 Hirschensohn's views in this regard are also analyzed by Zvi Zohar and Avi Sagi, Circles of Jewish Identity in the Halakhic 
Literature (Hebrew) (Tel Aviv, 2000), pp. 147-156, 177-187. 
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Jews in good standing.13 Since his feeling of 
responsibility for all Jews was so strong, 
Hirschensohn was forced, as it were, to attempt to 
find halakhic solutions.14  

Let me offer another interesting approach of 
Hirschensohn's, which I myself have recently 
discussed.15 According to Hirschensohn, there are 
no principles of faith in the Maimonidean sense, 
other than the existence of God and His unity. 
While a standard view in the Orthodox world is 
that denial of certain theological ideas is heresy, 
Hirschensohn believed that thoughts alone are 
never enough to condemn one. Only one who 
publicly voices his heresy and attempts to get 
others to follow in this path is to be regarded as 
outside the fold. Attempts to enforce conformity 
of thought in theological matters are, he believed, 
an unwelcome novelty. As he put it: 

Whoever reads the Torah of Moses, which is 
founded on justice and righteousness, grace, 
truth, and national memories, will find no 
mention of principles and articles of faith. 
There is only the unity of God, but no 
mention of spiritual hopes to take shelter 
under God's shadow and sit by the right of 
the heavenly kingdom, or the like. The reader  
 
 
 
 
 

will thus understand that the Torah did not 
wish to make these beliefs and hopes part of 
our legacy, because these are matters for 
individual feelings and should not be shifted 
from the private to the public...  The primary 
principles of the Torah are righteous laws 
and judgments, national memories, and 
purity of body and spirit.16 

By way of criticism, or better, suggestions for 
future researchers, let me note that while Zohar's 
book is certainly where all future analysis of  
Hirschensohn’s halakhic thought will begin, there 
still remains a good deal that Zohar has not 
examined. Zohar's interest is primarily in 
Hirschensohn's conclusions, but the process 
whereby Hirschensohn reached his conclusions is 
also fascinating. The way Hirschensohn is able to 
work within the halakhic process and his most 
original method of halakhic argumentation still 
remain to be analyzed in a comprehensive fashion. 
In addition, Hirschensohn's life still awaits a 
complete biography, one that will discuss his work 
with Ben Yehudah in reviving the Hebrew 
language (these two were the first to establish 
Hebrew-speaking homes), his journeys in Europe, 
and his career in the United States.17 

13 Hirschensohn's lenient ruling regarding the modern T shaped razors is found in Hiddushei R. Hayyim Hirschensohn al 
Masekhta Horayot (Jerusalem, 1926), part 3, no. 12. For other places where Hirschensohn discusses the issue, see Zohar, p. 
354 n. 134. Concerning Hirschensohn's view, R. Menahem Kirschbaum writes: "May this idea be eliminated and never said 
again, to uproot, Heaven forbid, something from the Torah. Even though the author's intentions were to find a justification 
(melammed zekhut), Heaven forbid to say as such." Menahem Meshiv (Lublin, 1936), vol. 1, p. 327. R. Nahum Eliezer 
Rabinovitch, Melumdei Milhamah (Ma`aleh Adumim, 1993), pp. 275-276, also discusses Hirschensohn's view. 
14 When confronted by R. Zvi Pesah Frank with a medieval authority who apparently held that a Sabbath violator's touch 
makes wine undrinkable, just like a Gentile, Hirschensohn replied: "If he felt the pain of the parents and children in 
America, he would have changed his opinion, in order to draw them near and not push them away." Malki ba-Qodesh, vol. 4, 
p. 50. Frank's letter to Hirschensohn is very respectful, and he refers to him, ibid., p. 38, as Ha-Rav ha-Gaon ha-Mefursam. 
However, when R. Ovadiah Yosef discusses this issue, he heaps abuse on Hirschensohn. See Yabi`a Omer (Jerusalem, 1986), 
vol. 1, p. 201. 
15 See The Limits of Orthodox Theology (London, 2004), pp. 9-10. For Zohar's comments, see pp. 53-54.  
16 Musagei Shav ve-Emet (Jerusalem, 1932), p. 81 (most of this translation is from Dov Schwartz, Faith at the Crossroads, tr. 
Batya Stein [Leiden, 2002], p. 17). 
17 Strangely enough, Zohar seems unaware of the autobiography of Hirschensohn's daughter, Nina Adlerblum, Memoirs of 
Childhood (Northvale, 1999). In addition, it is surprising, to say the least, that Zohar, pp. 29, 30, mistakenly gives the year of 
Hirschensohn's death as 1932. (From his comments on p. 30 it is obvious that this is not a typographical error.) 
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Compassion and Halakhic Limits:  
Judaism and Homosexuality: An Authentic Orthodox 
View by Chaim Rapoport 
 
Reviewed by Daniel Rynhold 
 
 
In one of the most famous opening lines in 
English literature, we are reminded of ‘a truth 
universally acknowledged’: that a single man must 
be in want of a wife. The fact that Jane Austen is 
famously pre-empted by the rabbis of the Talmud 
at Qiddushin 2b, and again with specific reference to 
men, seems only to reinforce the universality of 
this yearning, and while both quotes are found in a 
context more fiscal than sexual, the sexual motif is 
certainly not absent from the Talmudic 
formulation. And it is the clash between this 
universal drive and the Orthodox view of its 
expression towards a member of the same gender 
that lies at the heart of Rabbi Chaim Rapoport’s 
halakhic tour de force Judaism and Homosexuality.1  

That this book is not going to be your average 
trawl through the texts is immediately obvious 
from the introductory words of Rabbis Jonathan 
Sacks and Berel Berkovits. While emphasizing the 
importance of the work, they are careful to note 
the controversy it is likely to cause and point out 
that not everyone will agree with what Rabbi 
Rapoport has to say, both noting his ‘courage’ (pp. 
x, xi) in addressing an issue that many ‘would 
rather avoid’ (Sacks, p. x) or find ‘unpalatable’ 
(Berkovits, p. xi). So it is worth declaring at the 
outset that I am broadly in sympathy with R. 
Rapoport’s general approach. But regardless of 
one’s views of the book’s content, one cannot fail 
to learn from it, particularly given his encyclopedic 
knowledge of primary sources. Beyond the 

argument of the main text, the illuminating 
footnotes are an outstanding work of scholarship 
in themselves, with many informative and fully 
referenced discussions of tangential halakhic and 
aggadic issues. One certainly cannot fault R. 
Rapoport’s halakhic scholarship—at least as a 
relative ‘reed-cutter in the marsh’ in the halakhic 
realm, I could not.  

That said, I should note that the modesty of the 
subtitle—“An Authentic Orthodox View”—means 
that any attempt at refutation would necessarily be  
both lengthy and futile, given that it would require 
the difficult proving of a negative: i.e. that there is 
nothing whatsoever anywhere in the halakhic 
tradition to ground his views. The questions the 
book raises are less matters of halakhah than they 
are matters of hashkafah, and it is at this level that 
the most interesting issues surface.  

“This book is not your average trawl through the 
texts.” 

It is not possible to do justice to R. Rapoport’s 
immense scholarship in a brief review, but his 
general stance can be summed up as follows (and 
indeed if you want to skip to the bottom line, R. 
Rapoport gives us a checklist of the main points in 
the final chapter). The halakhic bottom line of 
course is that Lev. 18:22 and 20:13 explicitly forbid 
male homosexual intercourse. Yet R. Rapoport 
also accepts contemporary understandings of the 

1 While much of the book applies equally to male and female homosexuality, the differences between the two are specified 
and male homosexuality often comes across as the central concern, given the more severe nature of the prohibition 
associated with it.  
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nature of homosexuality as an orientation that is 
“given,” whether by nature or nurture, and not 
“chosen.” Contra Rav Moshe Feinstein, R. 
Rapoport argues that Judaism can recognize that 
there are those who are “of exclusive homosexual 
disposition” (p. 135) that is not somehow 
“curable.”  

While acknowledging that, in principle, if one 
could rid oneself of such a disposition one ought 
to do so (pp. 22-23), R. Rapoport notes that even 
those who are most optimistic about so-called 
“conversion therapy” recognize its very limited 
success rate, not to mention the possible damage 
that it might cause along the way. Accepting the 
undeniable existence of confirmed homosexuals in 
this way together with  the inadvisability of therapy 
in the majority of cases, means condemning the 
Orthodox homosexual to a life of total celibacy. 
Though R. Rapoport acknowledges that Leviticus 
“refers primarily to penetrative intercourse,” he 
contends that “any form of sexual intimacy is also 
forbidden” (p.2) reflecting the mainstream halakhic 
understanding.2  

In confronting the problem without compromising 
either his understanding of the absolute nature of 
the halakhic prohibition on homosexual sex, or 
contemporary views of homosexuality, R. 
Rapoport highlights the uniquely difficult challenge 
that Orthodox homosexuals face. And it is his 
striking and constant acknowledgement of just 
how difficult the challenge is that distinguishes this 
book from many others. Emphasizing Sacks’s 
conception of Judaism as a religion that encourages 
us “to combine sexuality with spirituality” (p. viii), 
and drawing on views like Rabbi Jacob Emden’s 
that sexual intercourse plays a ‘crucial role . . . in 
the maintenance of a person’s psychological and 
physiological health’ (p. 39), the life of suppression 
required of the homosexual is a virtual tragedy--not 
too strong a word given that R. Rapoport locates 
the problem within the framework of the general 
problem of evil. He does not offer a theodicy and 

given the long list of gallant failures in the field, 
both general and Jewish, one can understand his 
reluctance. But R. Rapoport’s intellectual honesty 
allows him to admit at the beginning of the book 
(and to apologize at the end if he has disappointed 
the reader) that he does not provide a complete 
solution to the problems that he raises. The book 
is designed, rather, to open up discussion of the 
issue.  

“It would be profoundly damaging to counsel a 
homosexual to get married.”  

R. Rapoport locates his discussion in the context 
of “the suffering of the righteous” (p. 43), which is 
significant because it implies that a homosexual 
can be considered righteous. His major contention 
is that the homosexual is indeed beloved of God, 
citing R. Aharon Feldman approvingly when he 
writes that “Judaism looks negatively at homo-
sexual activity, but not at the homosexual.”3 It is 
simply homosexual sex, according to R. Rapoport, 
that is famously termed ‘to`evah’ (usually translated 
as ‘abomination’). 

Importantly, R. Rapoport mentions the possibility 
of categorizing the Torah prohibition as a hoq 
rather than a mishpat. Though it is not a line that he 
endorses unequivocally, he does admit the 
possibility of defining the law as a hoq for those 
who see it as such, for example homosexuals 
themselves (pp. 16 and 160 n. 68), noting also that 
the various rationales for the prohibition are not 
absolute rationales, even if they are “substantial 
factors” (p. 15). He recognizes accordingly that as 
a hoq, it would be unclear why homosexuality 
should pose any moral problem for a secular 
system (p. 16). Although he understands that 
people might feel an instinctive repugnance 
towards the homosexual act, the natural law 
approach once beloved of many Catholic 
theologians is not necessarily the right one for R. 
Rapoport, who mentions the role of social 
conditioning in the formation of such attitudes (p. 

2 Rabbi Steven Greenberg has argued that on the contrary “a whole array of sexual engagements . . . would not be formally 
prohibited,” this is not the mainstream halakhic view, a point we will return to. Steven Greenberg, Wrestling with God and Men: 
Homosexuality in the Jewish Tradition (Wisconsin: University of Wisconsin Press, 2004), p. 85. (See Asher Lopatin’s review of R. 
Greenberg’s volume in this edition—ed.)  
3 R. Aharon Feldman, “A Personal Correspondence,” Jewish Action 58/3 (spring 5758/1998), p. 69. 
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15). If this line could be taken, it would certainly 
make it more difficult to argue that homosexuality 
per se is a deviant form of being. And it is mainly at 
this attitudinal level that R. Rapoport wishes to 
engage his readers. 

R. Rapoport suggests policies from which “Jewish 
leaders and thinkers will draw ideas and 
information when forming their own policies” (p. 
xvii). Obviously one cannot insulate “halakhic” 
from “policy” concerns, and R. Rapoport notes the 
manner in which the policies impinge on halakhic 
issues throughout. For example, despite the 
importance of the mitsvah of procreation, and 
contrary to many views in the Orthodox world, 
both “Modern” and “Ultra,” He believes it would 
be profoundly damaging to counsel a homosexual 
to get married, explicitly expressing his discomfort 
with those who naively encourage marriage as a 
“cure” (p. 97). It is clear that at the level of 
“policy,” R. Rapoport’s emphasis throughout the 
book is on understanding and compassion. 

One of the most important elements of the work is 
the manner in which R. Rapoport confronts the 
Orthodox community (and, indeed, the non-
Orthodox community) with its own hypocrisy. 
Male homosexual sex is one of the forms of illicit 
sexual act that fall under the category of gilui arayot, 
and it is the only sin singled out as to`evah” within a 
collective category of to`evot. Thus, R. Rapoport 
criticizes those who take the easy route of treating 
it as on a par with other to`evot, including non-
sexual ones, as thereby betraying their lack of 
knowledge of rabbinic discussions of the term.  

Though he acknowledges the full severity of the 
transgression, R. Rapoport argues that 
Orthodoxy’s singling out of homosexuals for 
particular ire without treating other transgressors 
similarly remains hypocritical. A married couple 
that does not adhere to the laws of family purity is 
also committing a form of gilui arayot, yet the 
couple is not singled out for the sort of treatment 
meted out to a gay person of the community. Gay 
members of the Orthodox community are often 
forced into what he thinks is an “erroneous 
assumption” (p. 34) that they have no place in 
Orthodox Judaism, which often leads them to 

leave the Orthodox fold altogether rather than live 
with the low self-esteem such views are likely to 
engender. So R. Rapoport argues for compassion 
in dealing with Orthodox homosexuals that neither 
compromises the prohibition against gay sex nor 
allows our disapprobation to go any further. 
Contrary attitudes are often exposed as prejudice 
and homophobia hiding behind a veneer of 
halakhic respectability. 

“Attitudes are often exposed as prejudice hiding 
behind a veneer of halakhic respectability.” 

But while being gay is not a sin, the fact that gay 
sex is sinful needs to be dealt with. In dealing with 
the practicing homosexual R. Rapoport rejects 
views that categorize homosexuals as annusim, i.e. 
those compelled by their psychology—or, 
according to some, their pathology—to transgress. 
In addition to the problem involved in describing it 
as a pathological condition, R. Rapoport believes it 
“extremely condescending” (p. 65) to say that 
homosexuals specifically cannot control 
themselves. We all have the ability to curb our 
sexual acts, even if not our sexual desires (though 
the latter are not a problem, if, as he argues, the 
only thing prohibited is the act, not the 
orientation). R. Rapoport prefers therefore to 
invoke the idea of tinoq she-nishbah. The 
transgressor is categorized legally as a child taken 
into captivity who is influenced by an alien 
educational climate, as follows: 

We currently live in a permissive society, where the 
predominant secular view tolerates homosexual 
conduct and –in the case of individuals with an 
exclusive homosexual orientation – even advocates 
‘self-realization’ in the sense of acting upon their 
sexual impulses. In these circumstances, it is 
arguable that the same mitigating factors that help 
to mould our response to other transgressors of 
Jewish Law should be similarly applied to those 
who engage in homosexual activity. For, if a 
person’s attitude to the Torah and its prohibitions 
can be attributed to the education he received from 
his forbears or to the intellectual climate of his 
society, this can and should be considered when 
judging any individual homosexual. (p. 80) 
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That this idea has been used by a number of 
authorities to exonerate all types of sinners since 
the advent of modernity is not in dispute. What is 
in dispute is that such a view is any less 
problematic than the rejected view that made gay 
sex the result of duress more generally. Why is it 
acceptable to say that sociology exonerates the 
sinner but not psychology or “pathology”? It is 
worth recalling here one of the more recent uses of 
the concept of tinoq she-nishbah by R. Jonathan 
Sacks in his One People?4 In arguing for a theory that 
he termed inclusivism, which allowed Orthodox 
Jews to avoid classing non-Orthodox Jews as 
heretics despite the heretical content of their 
beliefs, he invoked the idea of tinoq she-nishbah to 
argue that they were not fully responsible for the 
beliefs that they held. Once again one of R. Sacks’ 
books caused an outcry, though this time amongst 
the non-Orthodox denominations who felt 
understandably slighted by the view that they were 
poor, deluded souls who couldn’t be blamed for 
not knowing any better. (Notably they managed to 
express their very serious disagreements with his 
book without demanding a revised reprint). 
Significantly, the view that using tinoq she-nishbah in 
this way is “unbearably patronizing” has since been 
repeated by the Orthodox scholar Menachem 
Kellner.5 If condescension is good reason for 
rejecting those views that attribute the sin of gay 
sex to psychological or pathological duress, it 
seems fair to ask why the same criticism cannot be 
leveled at R. Rapoport’s own attempt. 

This seems to me to be important. For all the 
genuinely well-intentioned work that he has done, 
even R. Rapoport cannot escape a level of 
condescension in his attempt to deal with the 
practicing homosexual and this brings us to the 
central tension that the book highlights. As 
mentioned earlier, R. Rapoport intends this book 
to open up discussion, and as such its primary 
audience is Orthodox leadership. But he also 
professes “the sincere desire to communicate with 
homosexuals” (p. 72), who perceive, erroneously in 
his opinion, that they have no place in the 
Orthodox world. Much of R. Rapoport’s book is 

an attempt to counter such an image, and he goes 
further than anyone else that I am aware of in 
mainstream halakhic tradition to try to disabuse 
them of this notion. But the important question 
that arises from this book is whether this 
assumption really is erroneous. Can the halakhah 
fully engage with the humanity and integrity of the 
Orthodox homosexual?  

“Even R. Rapoport cannot escape a level of 
condescension.” 

We need not delve into the current arguments 
regarding the place of dogma in Judaism to note 
that practice is a central component—if not the 
central component—of Judaism in general and 
Orthodox Judaism in particular. I believe that this 
has a number of profound ramifications. Let us 
take one simple example. Norman Lamm, in his 
description of the relationship between the 
behavioral (or functional) aspects of faith and its 
cognitive effects, writes as follows:   

The relationship between the cognitive and the 
functional does not proceed in only one direction, 
from the cognitive to the functional, or from 
theory to practice. When a Christian theologian 
states that “It cannot be required of the man of 
today that he first accept theological truths. . . . 
Wherever the church in its message makes this 
primary demand, it does not take seriously the 
situation of many today,” he is discovering a truth 
that Judaism proclaimed a long time ago for men 
of all ages: naaseh comes before nishma, Halakhah 
precedes and remains unconditioned by theology. 
Judaism has always maintained that behavior 
influences belief, that the cognitive may be 
fashioned by the functional.6 

Ultimately, the practices of Orthodox Judaism and 
the prohibition on homosexual sex cannot but 
make a gay Jew feel uncomfortable and foster a 
negative self-image. The message that your sexual 
expression is a to`evah, but that is not to make any 
judgment on your orientation, requires a 
bifurcation between theory and practice that is 

4 Jonathan Sacks, One People? Tradition, Modernity and Jewish Unity (Oxford: Littman Library of Jewish Civilization, 1993)
5 Menachem Kellner, Must a Jew Believe Anything? (Oxford: Littman Library of Jewish Civilization, 1999), p. 116.  
6 Norman Lamm, “Faith and Doubt,” in Faith and Doubt: Studies in Traditional Jewish Thought (New York: Ktav, 1986), p. 20. 
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rarely reflected in the approach of Orthodox 
Judaism. Judaism is not alone in recognizing how 
practices reinforce certain conceptual schemes, but 
it does seem to emphasize the connection more 
than most.  

Rabbi Rapoport talks of the importance of the 
nuances of our language and modes of expression, 
both linguistic and behavioral (p. 74-5), in dealing 
with homosexuals who struggle to make sense of 
their place in Orthodoxy. I do not deny that it does 
make a difference, as R. Rapoport notes, “whether 
we refer to the act or the actor” (p. 74) in our 
dealings with gay Orthodox Jews. But it is precisely 
because of this that Orthodoxy cannot but make 
its gay members feel as if they have no place within 
it. The prohibition against homosexual sex is not 
just a “nuance,” especially when combined with the 
central importance of sexuality in human nature as 
recognized within Judaism and without, the 
emphasis on marriage and family in Judaism, the 
centuries of societal prejudice, etc. The fact 
therefore that even a scholar as compassionate as 
R. Rapoport cannot escape condescension in his 
treatment of the problem seems only to reinforce 
the severity of the problem.  

Significantly, the problems remain even given the 
most radical Orthodox understandings of the 
nature of halakhah. In her recent book on 
feminism, Tamar Ross argues for a conception of 
cumulative revelation in which Torah is seen “as a 
series of ongoing ‘hearings’ of the voice at Sinai 
throughout Jewish history.”7 Ross is prepared to 
accept that her view might be seen as controversial. 
But even on this “radical reading,” there appears to 
be little room for further movement on 
homosexuality, since such hearings “may transform 
a former hearing by building upon it, but they 
cannot skip over it entirely.” This leads her to say 
that the “sanctified formulations of the canonic 
texts of tradition are immutable foundations, 

 

 

defining the absolute, rock-bottom parameters of 
Jewish belief and practice.”8  Thus, even a more 
radical take on the nature of revelation than R. 
Rapoport’s is unlikely to sanction “new hearings” 
on homosexuality comparable to those it might 
discover from feminist voices. Feminism has to 
overcome implicit biblical and explicit rabbinic bias 
against women, but it does not have to “skip over” 
an explicit biblical condemnation comparable to 
that against homosexual sex. And while Steven 
Greenberg might be “hearing” some particularly 
radical things when wishing to remain in the 
Orthodox fold, I imagine that he would be the first 
to admit that his views cannot be portrayed as 
mainstream from a halakhic perspective. 

“Can the halakhah fully engage with the humanity 
and integrity of the Orthodox homosexual?” 

As mentioned previously, R. Rapoport 
acknowledges that his book does not offer 
solutions. And there is no doubt that its call for 
compassion and his suggested policies are 
important steps forward in the debate. What he 
offers his audience of Jewish leaders should not be 
underestimated, and some Orthodox homosexuals 
will be helped by his approach. But, in less a 
criticism of an excellent book than an 
acknowledgment of the limits that any mainstream 
halakhic approach has to abide by, R. Rapoport 
may be more optimistic about what he is offering 
his homosexual audience than he is entitled to be. 
Paradoxically, it is because the book is so 
compassionate that it shows more clearly than ever 
how deep-rooted are the problems homosexuality 
raises for the halakhic tradition. So  while I hope 
that the book is the beginning of the Orthodox 
conversation for which R. Rapoport yearns, I 
wonder if conceptually it signals the end of the 
conversation for the mainstream halakhic 
community. 

7 Tamar Ross, Expanding the Palace of Torah: Orthodoxy and Feminism (Waltham, Mass.: Brandeis University Press, 2004), p. 197.
8 Ibid., p. 207. 




