The Edah Journal
A Forum of Modern Orthodox Discourse

The Mission of Edah is to express and deepen the values of
Modern Orthodoxy, educating and empowering Jews to
address Modern Orthodox concerns.
Fully committed to Torah, halakhah, and the quest for qedushah,
Edah values open intellectual inquiry and expression in both
secular and religious arenas; engagement with the social,
political, and technological realities of the modern world; the
religious significance of the State of Israel; and the unity of
Kelal Yisrael.

The Edah Journal 5:2
Edah, Inc. © 2006
Sivan 5766

The Edah Journal 5:2 / Sivan 5766

Statement of Purpose

The Edah Journal

The E dah Journ al

A Forum of Modern Orthodox Discourse
Statement of Purpose
The Edah Journal is a forum for discussion of Orthodox Judaism’s engagement with
modernity. It is Edah’s conviction that such discourse is vital to nurturing the
spiritual and religious experiences of Modern Orthodox Jews. Committed to the
norms of halakhah and Torah, The Edah Journal is dedicated to free inquiry and will
be ever mindful that, “Truth is the seal of the Holy One, Blessed be He.”
Editorial Board
Eugene Korn, Editor
Naftali Harcsztark, Associate Editor
Joel Linsider, Text Editor
Moshe Halbertal (Israel)
Richard Joel
Norma Baumel Joseph
Simcha Krauss
Barry Levy
Dov Linzer
Tamar Ross (Israel)
Directions for Submissions
The Edah Journal invites submissions of original scholarly and popular essays, as well
as new English translations of Hebrew works. Popular essays should be between
800-2000 words. The journal particularly welcomes halakhic, philosophic, and
literary studies relating to qedushah in modern experience, the religious significance of
the State of Israel, Jewish ethics, emerging Torah conceptions of and opportunities
for women, Talmud Torah as an intellectual and spiritual discipline, pluralism, and
Judaism’s relation to gentiles and contemporary culture.
The Edah Journal will publish two online editions per year, and beginning February
2005 will be available in a hard-copy edition. Opinions expressed in the articles are
those of the authors only and do not necessarily represent the views of Edah or the
Editorial Board. Edah retains copyrights to all material published in the journal.
Submissions to The Edah Journal should be sent online to journal@edah.org, or
mailed in duplicate to Editor, The Edah Journal, c/o Edah, 1501 Broadway, Suite 501,
New York, N.Y. 10036. Submissions must include a one paragraph abstract and one
line biography of the author. Paper submissions should be accompanied by a
diskette with essay in RTF, TXT or MSWORD format. Notes should appear as
footnotes. Communications should be directed to the above email address.
Reader responses should be sent to the editor at journal@edah.org for possible
electronic publication at the journal’s website.

The Edah Journal 5:2
Edah, Inc. © 2006
Sivan 5766

The Edah Journal 5:2 / Sivan 5766

Graphic Design: Erica Weisberg
Web Design: Benjamin Pequet
Technical Assistant: Josh Dubin

Sivan 5766/Contents

The Edah Journal

CONTENTS
Introduction to the Sivan 5766 Edition
Eugene Korn
A Challenge to Orthodoxy
Michael H. Steinhardt
Articles
‘Friendly’ Halakhah and the ‘Friendly’ Poseq
Daniel Sperber
Moralization in Jewish Law: Genocide,
Divine Commands and Rabbinic Reasoning
Eugene Korn
Worlds Destroyed, Worlds Rebuilt:
The Religious Thought of Yehudah Amital
Alan Brill
Response
The Orthodox Bookshelf:
A Response to Asher Lopatin
Steven Greenberg
Review Essays
Pious and Rebellious:
Jewish Women in Medieval Europe
by Avraham Grossman
Alan Yuter
For the Sake of Heaven and Earth
by Irving Greenberg
Reuven Kimelman
Review
The Mystical Meaning of Lekhah Dodi and Kabbalat Shabbat
by Reuven Kimelman
Tsvi Blanchard

The Edah Journal 5:2
Edah, Inc. © 2006
Sivan 5766

The Edah Journal 5:2 / Sivan 5766

The Edah Journal
The Edah Journal 5:2
Edah, Inc. © 2006
Sivan 5766

Editor’s Introduction to the Sivan 5766 Edition
Eugene Korn
Welcome to the Sivan 5766 edition of The
Edah Journal. The Talmud tells us that
Shimon Bar Yochai cursed the culture of his
day, retreating into a cave to cut himself off
from civilization and study Torah
exclusively. He emerged with an attitude of
contemptus mundi and tried to destroy all nonTorah human endeavor. But the talmudic
sages were spiritually healthy and rejected his
outlook: “The halahkah does not follow R.
Shimon.” We have come a long way since R.
Shimon—but not always for the better. A
burning question before Orthodoxy today is
no longer whether to engage the outside
world, but whether Orthodoxy interacts and
appreciates non-Orthodox Jews or isolates
itself in a sectarian existence.
In “A Challenge to Orthodoxy,” the philanthropist Michael H. Steinhardt issues a
heartfelt plea for Orthodox leadership and
yeshivot not to separate from the rest of the
Jewish people—Kelal Ysrael. He issued his
remarks at Yeshivat Chovevei Torah—“The
Open Yeshiva,” whose name implies that
other Orthodox yeshivot are closing
themselves off from all people and culture
that are not in lock-step with yeshiva
Orthodoxy. If this assumption is true,
Orthodoxy needs to rethink whether it
indeed takes the traditional concept of Kelal
Yisrael as a serious value and still wishes to
fulfill God’s covenantal challenge to
Abraham’s descendants to “teach tzedakah
and mishpat” to the world.
Edah is committed to Kelal Yisrael, and this
means we have an obligation to positive
interaction with the Orthodox community to
our religious right as well as connecting with
non-Orthodox Jews. For us, Kelal Yisrael is
no mere theoretical category, but a vital
ingredient of our religious life.
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We are honored to publish Rabbi Daniel
Sperber’s article, “’Friendly’ Halakhah and
the ‘Friendly’ Poseq.” A voluminous
literature already exists about halakhic
method. That library continues to grow,
and it is doubtful that any important future
article on the topic of halakhic decisionmaking can be written that does not
reference R. Sperber’s exhaustive and
magisterial study. Basing himself on a wide
array of traditional sources, R. Sperber
finds that contemporary pesiqah and pesaq
in the areas of inter-human relations have
deviated from the time-honored halakhic
tradition in which compassion, sensitivity
to suffering, leniency, independence of
thought and human values were material
and often determining factors. In this
article, R. Sperber also limns the
personality traits and sensibilities required
for a poseq and a rabbinic leader.
I trace the rabbinic interpretations of the
divine commandments to utterly destroy
the Canaanite and Amalekite nations—
including innocent women and children.
The talmudic and rabbinic traditions
understood that these biblical mitsvot
interpreted
literally
were
morally
problematic, entailing both genocide and
unjust warfare. The traditions took
responsibility for these dangerous texts
and employed interpretative strategies to
ensure that Jews following the halakhah
would not engage in immoral behavior or
unjustified reasoning regarding these
commandments.
This
interpretative
“moralization” is what separates Jewish
tradition from other religious traditions
justifying immoral acts arising out of a
literal understanding of divine texts or
divine revelation.

Continuing our series of contemporary Jewish
rabbinic thinkers, Alan Brill explicates the religious
thought of R. Yehuda Amital, a unique figure in
Israel who believes in the divine character of the
State of Israel, yet rejects any messianic
considerations in practical halakhic decisions or in
setting national policy. Professor Brill examines R.
Amital’s approach to the tension between halakhic
and ethical values, the development of moral
sensibilities, “frumkeit” and piety, the impact of
historical events on religious philosophy,
messianism and the religious nature of the State of
Israel. Brill illuminates the sources of R. Amital’s
thought that are largely unknown to American Jews.
Although R. Amital has not worked out a systematic
philosophy, he continues to have significant impact
on the next generation of Israel’s religious and
political leaders.
Steven Greenberg responds to Asher Lopatin’s
Kislev 5765 (edition 4:2) critique of Greenberg’s
book, Wrestling with God and Men: Homosexuality in the
Jewish World. Greenberg clarifies that he did not
intend his book to be either a halakhic justification
for homosexual behavior or a solution for the
problems, pain and frustrations of Jews who wish to
stay within the bounds of Torah and the observant
community while unable to deny their homosexual
natures. Rather, he articulated the need for
Orthodox communities and leaders to understand
the existential crises of such persons and adopt
sensitive policies that do not humiliate, ignore or
alienate gay and lesbian Jews. He asks that halakhic
and communal leadership begin a process to
confront the difficult plight of homosexual Jews.
Much has been written in literature generally and in
The Edah Journal specifically about the status and
proper behavior of Jewish women. In a review
essay, Alan Yuter analyzes the scholarship presented
in Professor Avraham Grossman’s book, Pious and
Rebellious: Jewish Women in Medieval Europe. Yuter
finds Grossman’s history to be revealing regarding
the actual behavior of Jewish women in medieval
times and his logic to be a model of correct Modern
Orthodox thinking about how normative halakhic
values were applied to what would today be termed,
“feminist” attitudes and actions. Grossman
demonstrates
that
there
are
medieval
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precedents for contemporary feminist practices,
some of which achieved explicit or implicit approval
of the rabbinic leaders of those times. Yuter
concludes that for Orthodoxy to be true to its
principles, it must display fidelity to history and
normative halakhic canons, in contrast to relying on
imagined assumptions about the past.
Reuven Kimelman offers a review essay of R. Irving
Greenberg’s, For the Sake of Heaven and Earth: The
New Encounter between Judaism and Christianity. Long a
provocateur in Orthodoxy, Greenberg has written a
bold new analysis of how Jews and Christians can
accept each other and their religions as divine
complements to God’s covenantal plan for
humanity. No longer need Jews and Christians
regard each other as enemies whose religions can
only engage in theological duels to the death.
Greenberg contends that both the Holocaust and
the State of Israel are revelational events that shatter
many old assumptions and that demand a new
relationship between Judaism and Christianity if we
are to have any hope of a future better than the
past. For Greenberg, only this new relationship can
realize God’s plan for the Jewish people. Kimelman
notes that many of Greenberg’s claims are
“penetrating in their audacity,” and yet are open to
historical and philosophic questions. Still,
Kimelman concludes that anyone struggling with
the role of Judaism in a pluralistic world will find
treasures in the courage and power of Greenberg’s
thinking on theology, Judaism and Christianity.
Tsvi Blanchard writes a review of Professor Reuven
Kimelman’s Hebrew book on Lechah Dodi and
Kabbalat Shabbat. He finds that Kimelman has given
the best construction of the liturgical author’s
meaning, yet the full significance of those prayers
elude those of us who are not intimately familiar
with kabbalistic symbols and its male-female
understanding of the universe.
Once again, we invite you to join The Edah Journal
community by sending your comments and
responses to journal@edah.org.
B’verakhah,
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A Challenge to Orthodoxy:
Remarks at Yeshivat Chovevei Torah
Michael H. Steinhardt
Biography:

Michael
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Life

Network/Steinhardt Foundation in 1994 to strengthen and transform
American Jewish life. He is a well-known philanthropist of Jewish and
general causes.

A Challenge to Orthodoxy:
Remarks at Yeshivat Chovevei Torah, February 9, 2006
Michael H. Steinhardt

I

would like to speak today about what has
become a remote backwater in Jewish life,
except for a few obscure places: Full-hearted
cooperation between Orthodox and non-Orthodox
Jews.
Once, perhaps ten years ago, I was in a room filled
with Orthodox gentlemen to meet the thenEducation Minister of Israel, who himself was
Orthodox. I had been invited by a good friend of
mine, with whom I used to spar comfortably about
our difference in religious views.
But that
difference was overwhelmed by our shared
commitment to Israel and to our people in general.
However, as the discussion became heated during
that evening, one of the participants stated, quite
comfortably, “And as far as the other Jews are
concerned, we all know that they are lost. It’s just
a matter of time.” He meant that the nonOrthodox community was lost. Assimilation and
intermarriage would ultimately lead to our erosion
and perhaps disappearance, which he felt was
inevitable. The view was largely shared throughout
that room.
I have the feeling that in the year 2006, there
remains a substantial portion of the Orthodox
community that adheres to that view. It starts with
the belief that the forms of Judaism practiced
outside of Orthodoxy are inauthentic. This leads
to a refusal to sit together in joint organizations.
More than that—it leads to disdain. I am told that
Rabbi Moshe Feinstein ruled that an Orthodox Jew
should not answer “amen” to a blessing uttered by a
liberal rabbi. I fear that by now there is a certain
Schadenfreude over the demographic decline that
plagues the non-Orthodox Diaspora.
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Rabbi Soloveitchik once suggested that Jewish
unity should be as elemental as Siamese twins—
that if we pour scalding water on one, the other
should cry out in pain. In the case of American
Jews, it is not a small minority that is being cut off,
rather the great majority of our people—the nonOrthodox and non-affiliated.

There is a Schadenfreude over the demographic
decline that plagues the non-Orthodox Diaspora.
And while even I, at times, say that we are
becoming two separate peoples, I truly say it in
sorrow, because in the end, it will not be good for
the Jewish people.
I remain uncomfortable with the fact that there is
so little Orthodox philanthropy directed outside
the community in contrast to the amount of nonOrthodox philanthropy coming in. How many in
the Orthodox world give to the UJA? How many
Orthodox philanthropists are involved in our
organizations such as ‘birthright israel’?—This
despite the fact that Orthodox are among the
primary beneficiaries of the community’s
programs. I remain uncomfortable with the fact
that almost all outreach in the Jewish world is done
by the Orthodox, and that there are virtually no
metrics to determine its efficacy.
I remain
particularly uncomfortable with the eversharpening contrast between the rigors of
Orthodoxy—and in this respect, I mean all shades
of Orthodoxy—and the growing looseness, a lack
of rules, a lack of law, in the non-Orthodox world.
These trends are bad for liberal Jews, and it is a
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pity that Orthodox disrespect weakens its ability to
positively influence the non-Orthodox. These
issues are not being addressed seriously.
Halfhearted efforts by a few rabbis are, to me, of
little meaning. So in addressing the subject of
Orthodox giving to the non-Orthodox, I would
simply say that it will only change as the result of a
great deal of new and more intimate
communication on a variety of levels, which I hope
for, but do not as yet see.
Maimonides states that a person who separates
from the total community commits an
unforgivable sin and loses his portion in the World
to Come. He defines "separation" as "one who
does not suffer in their suffering and does not
rejoice in their rejoicing." I submit that in
separating itself out of fear of spiritual
contamination, in leaving the trans-denominational
organizations out of fear of legitimating other
viewpoints, and in pulling back from serving in
Hillel and community day schools, Orthodoxy is
losing its ability to share in the joy and sorrow of
the Jewish community.

In separating out of fear of spiritual contamination
and legitimating other viewpoints, Orthodoxy loses
its ability to share in the joy and sorrow of the
Jewish community.
There are profound reasons why the Orthodox
community should be concerned with the nonOrthodox world. Hillel’s famous question, “If I
am only for myself, what am I?” applies. Any
community that is unable to see beyond itself is
doomed, eventually, to deterioration from within.
By removing itself from the larger Jewish world,
the Orthodox community isolates itself from other
Jews and from other ideas. As we have seen in
Jewish history, isolation can have immediate
benefits, but it also has serious costs. I’m afraid
that by refusing to be involved in the larger Jewish
community, Orthodox Jews risk becoming selfsatisfied and myopic, which is a risk inherent in all
isolated communities.
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We in the non-Orthodox world have much to learn
from the Orthodox—and, I would argue, some
things to share with you. But first we need to
recognize that without each other, each of our
groups might very well wither. We in the nonOrthodox world can learn from the Orthodox.
You have a self-sustaining devotion to Jewish
practice that inoculates you against the problems
the rest of us have in maintaining and perpetuating
Jewish culture.
Your commitment to Jewish
education is unequalled. You have a true sense of
responsibility for the Jewish future. In personal
terms, you understand that the bedrock of Jewish
civilization is the family, and you make sacrifices in
the name of larger, more tightly-knit families and
of Jewish education from the earliest age.
Having said that, one must ask why Orthodoxy,
with its relative isolation and insulation, doesn’t
work for the overwhelming majority of us.
Orthodox Jews go to different schools, eat
different food, marry different people, often live in
different neighborhoods, and have, in some
important areas, different values. These are not
easily reconcilable differences. Even being sent by
the God I don’t believe in, and educated by a
Rabbi I adore, a group of one-gender Orthodoxy
“young ‘uns” are going to have a little difficulty
changing this miserable Jewish world.
I would like to offer you the opportunity to be a
partner in renaissance with all of kelal Yisra’el. I
ask that you recognize that non-Orthodox Jews
have values also, and that these values are not
empty. To do that, you must learn to judge nonOrthodox with the benefit of the doubt (“le-kaf
zekhut,” as the Rabbis say). I ask you to focus not
only on their glaring weaknesses; try to respect the
commitments of non-Orthodox to education and
critical scholarship, to family and tsedaqah, to Israel
and to solidarity with all Jews. I do not deny the
excesses, the materialism, the assimilation and the
ignorance that are eroding the non-Orthodox
world. But the impression that non-Orthodox
Jews are living meaningless lives is a caricature.
We need to see each other as equals who are able
to teach the other something. Frankly, this is quite
a challenge.
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I want to acknowledge that the philosophy of
“open Orthodoxy” represents the alternative
Orthodoxy that the Jewish community badly
needs. However, Orthodoxy has let the separatists
and the judgmentalists come to dominate
community policy and public perception.
I
appreciate the ethic of Yeshivat Chovevei Torah, with
its commitment to engaging the world, and I see
the students and graduates here as part of a new
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kind of Orthodoxy. I only ask that you join the
rest of us to ensure that the joy in Jewish
experience is felt by more than a minority of Jews.
With the right attitude and with an urgent and
massive effort, I believe that we may usher in a
Jewish renaissance.
In the process, perhaps we could become one
people again.
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“Friendly” Halakhah and The “Friendly”
Poseq
Daniel Sperber
Abstract: This study attempts to delineate the characteristics required of a
rabbi and a decisor (poseq), both in their personal behavior as well as in
their decision-making policy (pesiqah). Based on normative rabbinic
sources, it stresses the need for absolute moral rectitude, sensitivity and
empathy for the aggrieved, independence of thought and the courage to
express personal legal opinions in a public manner. There must be a
genuine desire to find solutions for halakhic problems in the spirit of
compassion and understanding, thus contributing to the spiritual
betterment of the individual and the community.
Biography: Daniel Sperber is President of the Ludwig and Erica Jesselson
Institute for Advanced Torah Studies at Bar Ilan University and rabbi of
Congregation Menachem Zion in the Old City of Jerusalem. Professor
Sperber was awarded the Israel Prize in 1992 for his seven volume work,
Minhagei Yisrael, and is a frequent contributor to The Edah Journal.
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“Friendly” Halakhah and The “Friendly” Poseq*
Daniel Sperber
Introduction

I

n this article I wish to consider the need for
contemporary rabbis and halakhic decisors
(poseqim) to reexamine the manner in which
they reach their halakhic decisions and
determinations. In an earlier article published
in 2002,1 I tried to show that contemporary
halakhic decision-making tends toward an
exaggerated stringency and conservatism. I
cited examples of the phenomenon and
suggested a possible explanation, beginning
with the enormous influence of the Hatam Sofer
(R. Moses Sofer) and his adage, coined during
his early-nineteenth-century battle against
Reform, that “the new is forbidden by the
Torah.”1a The point of the adage is that all
innovation is unacceptable, for the way of
“innovation” is the way of the Reform
“innovators.” This approach was maintained
by the Hafez Hayyim (R. Israel Meir Kagan) in
the Mishneh Berurah, his widely accepted
commentary on the Shulhan Arukh, and,
perhaps even more so, by the Hazon Ish (R.
Abraham Karelitz). The Hazon Ish theorized
that there were periods of halakhic
consolidation, and that which was consolidated
in certain works—such as the Shulhan Arukh—
represented the Creator’s will and should not
be changed, even if changed circumstances
intervene. An additional factor is the desire to
“discharge one’s obligation according to all
opinions,” i.e., to act with respect to a halakhic
obligation in a manner that satisfies every view
on the subject recorded in the halakhic

literature, including the most stringent, and to take
all those views into account in halakhic rulings.
Finally, our time has seen the spread of a “dread of
ruling”: because of the speed of communications,
there is no longer any private domain of halakhic
rulings, and a poseq (decisor) will always look over
his shoulder in concern about how his ruling is
received by the rabbinic “establishment” with
which he is associated. This is also a result of the
politicization of rabbinic appointments, which ties
every person holding a rabbinic office to a sort of
“professional association” that determines policy
for him and constrains the independence of his
halakhic and ideological thinking.

Our time has seen the spread of “dread of ruling”.
As a result, contemporary halakhic decision making
seems to lack adequate sensitivity to the questions
that are asked. It is marked by a well known
tendency toward stringency and prohibition, for
that is the way to avoid “complications” and stay
clear of errors. I cited some instructive examples
of this in an article published in 2004.2
Most importantly, I tried to show in my article that
this approach to halakhic decision making is not
the traditional one. On the contrary, over the
many generations since the time of the tanna’im,
great rabbis have confronted new problems and
worked mightily to find solutions that people could
live with, for the Torah is a “Torah of life” and “its
ways are ways of pleasantness.”

Translated from the Hebrew by Joel A. Linsider. Except as otherwise indicated, translations of quoted material are by the
present translator as well.
1 “Paralysis in Contemporary Halakha,” Tradition, 36,3 (2002), pp. 1-13.
1a The adage is a play on words; the statement actually refers to the halakhic requirement that each year’s new grain not be
used until certain conditions are met—translator’s note.
2 “On Sensitivity and Compassion in Psak,” JOFA Journal 5:2 (2004), pp. 1-3.
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It is true, of course, that with respect to
technology, great strides have been taken in
adapting halakhah to modern life—or, perhaps
more precisely, in adapting modern life to
halakhah—and that this has all been done by
the application of normative halakhic rules and
in accord with precedents in the traditional
literature. Examples include the widespread
use of electric timers on the Sabbath and the
application of the notion of indirect causation
(gerama) to the resolution of problems related
to medical treatment on the Sabbath.

Accordingly, I propose that we restore halakhah to
its glory by reverting to the old ways of reaching
decisions; that we strive to increase recognition of
the maxim that, in fact, “the force of permissive
ruling is paramount” (koah de-hetera adif); and that
we enhance sensitivity to questioners by
personalizing responses, taking account of their
effects on the questioner’s life. All this must be
done, of course, within the framework of
traditional, normative halakhah, as it has come
down to us through the utterances and writings of
the great halakhic scholars through the generations.

However, it is different with respect to human
relations, halakhot “between man and his
fellow.” With regard to such matters as
divorce and its withholding by a recalcitrant
husband, illegitimacy, conversion, birth control
and modesty in dress, we find, with only a few
exceptions, little of the open-mindedness,
sensitivity to the questioner, or pleasantness
that characterized earlier generations.

Certainly there will be cases in which it will be
impossible to arrive at a halakhic response that
pleases the questioner or satisfies his “needs.”
There will inevitably be situations of heart-rending
grief, anguish and even personal tragedy, and we
will have no alternative but to sympathize with the
unfortunates who find themselves in these
circumstances. No legal system can avoid all
situations like these. Yet my hope is that through
proper and profound use of the halakhah’s
resources, we can diminish significantly the
number of such situations and relieve the distress
of people seeking the pleasantness of the halakhah’s
ways.

With regard to divorce, illegitimacy,
conversion, birth control and modesty in dress,
we find little of the sensitivity that
characterized earlier generations.
It may be that some contemporary rabbis are
frightened
of
modernity,
with
its
permissiveness and its acceptance of alternative
life styles. Conscious at all times of the risks of
the slippery slope, they believe it is best to dig
in behind the wall of religion and avoid any
breaches in the fortress. It seems to me,
however, that such an approach alienates more
than it defends, distancing much of the public
from the world of Torah or impelling it toward
religious movements that the rabbis themselves
oppose.

In the first part of the article I consider what
appear to be fundamental values in halakhah, the
signposts that guide the rabbi in giving instruction.
In the second part I attempt to describe the
characteristics a rabbi must possess if he is to fulfill
his calling as one providing instruction to the
Jewish people.
Congenial Halakhic Ruling
On numerous occasions I have attempted to show
that there are fundamental values underlying the
halakhic system.3 It is these values that give the
poseq the flexibility to relate individually to each

See my article “Ol Mizvot, No`am Mizvot: Mavo le-Halakhah Hevratit” [The Yoke of Commandments, the Pleasantness of
Commandments: a Preface to Social Halakhah], Aqdamut 15 (2005), pp. 129-140. Part of this article is an expanded reworking
of some of the material there. See also my article in JOFA Journal, above, n. 2. The relationship between law, halakhah, and
morality has been widely treated. See, e.g., M. Silberg, Kakh Darko shel Talmud [Such is the Way of the Talmud] (Jerusalem:
1962), pp. 69-96 (=Hoq u-musar be-mishpat ha-ivri [Rule and morality in Jewish law] (Jerusalem, 1952) (=Talmudic Law and the
Modern State, trans. Ben Zion Bokser [New York, Burning Bush Press, 1973]); M. Elon, Ha-mishpat ha-ivri: toledotav, meqorotav,
eqronotav [Jewish Law: History, Sources, Principles] (Jerusalem, 1973), pp. 171-180 (English trans. by Bernard Auerbach and Melvin
J. Sykes [Philadelphia, Jewish Publication Society of America, 1994]); R. Aaron Lichtenstein , “Musar va-halakhah be-masoret ha3
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yehudit” [Morality and halakhah in the Jewish tradition], De`ot 46 (1976). See also Z. Falk, Erkhei mishpat va-yahadut [Legal and
Jewish values] (Jerusalem, 1980); id., Religious Law and Ethics (Jerusalem, 1991); E. Berkovits, Ha-halakhah kohah va-tafqidah
[The Halakhah, its force and function] (Jerusalem, 1981), pp. 84-117. The issue has been treated by R. Joseph David Epstein,
Mizvot ha-musar [The ethical commandments] (New York, 1973), pp. 52-54, under the heading “Ha-musar ve-ha-halakhah lefanim
u-ve-yameinu.” On the relationship between values and the commandments, see, recently, R. Yehuda Amital, Ve-ha-arez natan
li-venei adam: pirqei hagut ve-hinukh [And the Land He gave to humanity: topics in philosophy and education] (Alon Shevut,
2005), pp. 76-83, chapter entitled “Mashma`utam shel arakhim ba-Torah.” Earlier efforts to examine the issue (not, in my, view,
very successful) include Maurice Fluegel, The Humanity, Benevolence and Charity Legislation of the Pentateuch and the Talmud
(Baltimore, 1908). The issue was also treated in depth by Eliezer Goldman, “Ha-musar, ha-dat, ve-ha-halakhah” [Morality,
religion, and halakhah” (Part 3), De`ot 22 (1963), pp. 65-76.
My dear son David has argued that I have selectively chosen those viewpoints that suit my predisposition; the
School of Shammai existed along with the School of Hillel, those who ruled stringently along with those who ruled leniently.
And even though in most views, “an eye for an eye” (Ex. 21:24) refers to monetary compensation (Bava Qamma 83b-84a), we
nevertheless find “It is taught: Rabbi Eliezer says, an eye for an eye—literally” (id. 84a). The talmudic sages were troubled by
that opinion and reacted: “Do you really think ‘literally’? Did Rabbi Eliezer reject all those tanna’im [who maintained it
referred to monetary compensation]? Rabbah said: He teaches that [in assessing monetary compensation, the injured party] is
not evaluated as if he were a slave…” (id., 84a). See also Rabbi M. M. Kasher, Torah Sheleimah, part 17 (New York, 1957), p.
127, n. 444; David Daube, Studies in Biblical Law (Cambridge, 1947), pp. 109 et seq., showing that there was, in fact, monetary
compensation for injuries of this sort; Jacob Meron, “An Eye for an Eye: A Comment,” Jewish Law Association 1 (1992), pp.
93-94. And see, recently, R. Yehuda Kooperman, Mavo’ le-limmud ha-torah [Introduction to Torah study] (Jerusalem, 2005), pp.
125-140. The approach suggested by R. Eliezer seems brutal to us today. My son’s comment is apt; but the viewpoints on
which I am relying are those that have been adopted as actual halakhah in practice, not those never accepted by the halakhic
mainstream. And as far as stringencies and leniencies are concerned, the gemara already teaches “the force of permissive
ruling is paramount” (Berakhot 60a and variants). See also below, n. 29.
As a practical matter, some of what I am suggesting here was said years ago by R. Prof. Eliezer Berkovits, of blessed
memory, in his various writings. Berkovits sought to forge a comprehensive philosophical-moral-halakhic theory; it is
doubtful that he succeeded in doing so. See the important introduction by David Hazony to his edition of an anthology of
Berkovits’s writings, Essential Essays on Judaism (Jerusalem, 2002), pp. xi-xxxvi, and see, especially, id., pp. 57-79 (excerpted
from Not in Heaven: The Nature and Function of Halacha [New York, 1983]). Zev Falk took a similar, though not identical,
course in his various studies, such as his books cited earlier in this note. Also important is M. Elon’s article “Eqronot musariyim
ke-normah hilkhatit” [Ethical principles as halakhic norm], De`ot 20 (1962), pp. 62-67, where he showed that a person’s “natural
moral sense” sometimes determines the law. As an example, he cites the view that if a convert dies leaving no postconversion heirs, his property is considered ownerless and may be seized by anyone. Because he acquires the assets not as an
heir but as a taker of ownerless property, the new owner has no greater obligation than anyone else to allocate a portion of
the assets to the convert’s burial expenses. The view appears in the Responsa of the Rosh, Rule 16-3; is cited by the Rosh’s
son, R. Jacob Ba`al ha-Turim, in Tur Hoshen Mishpat, sec. 275; and is codified in R. Joseph Karo’s Shulhan Arukh, id. But the
Bah, R. Joel Sirkes, commenting on the Tur, id., objects that the rule will lead to controversies, “for if people come and waste
the assets, others will be required to bury him. And the Torah said ‘its ways are ways of pleasantness’” (see below, n. 4).
Accordingly, the Bah reaches the halakhic conclusion that burial expenses are to be taken from the convert’s estate, and only
what remains may be consumed by the person who seizes it. Elon infers from this that “here, the moral sense of the
principle that its ways are ways of pleasantness served as a strong support, and perhaps as principal rationale, for a sense of
opposition to existing halakhah and the issuance of a ruling consistent with that inner moral sense.” An important
contribution was made by Aaron Kirschenbaum in his two books, Equity in Jewish Law: Halakhic Perspective in Law: Formation
and Flexibility in Jewish Civil Law (Hoboken NJ and New York, 1991) (Kirschenbaum I) and Equity in Jewish Law: Beyond Equity:
Halakhic Aspirationism in Jewish Law (Hoboken NJ and New York, 1991) (Kirschenbaum II). A comprehensive bibliography
on the subject appears in N. Rakover, ed., Ozar ha-mishpat [Treasury of law], part 1 (Jerusalem, 1975), pp. 34-35 (and,
especially, pp. 903-906) and id., part 2 (Jerusalem, 1991), pp. 52-55. I believe this is the simple meaning of the adage derekh
erez qadmah la-torah (“the way of the world [or: proper conduct] precedes Torah”) (see Lev. Rabbah 93, ed. Margaliot, p. 179
and Tanna de-Bei Eliyahu, chap. 1, ed. Ish-Shalom [citing Seder Eiyahu Rabbah and Seder Eliyahu Zuta [Jerusalem, 1960], p. 3]:
“this teaches that derekh erez precedes everything….”) Cf. Mishnah, Avot 3:17—“If there is no derekh erez, there is no Torah.”
And see the comments of Maharal of Prague, Netivot `Olam, Netiv Derekh Erez: “Accordingly, one should not take matters of
derekh erez lightly , for derekh erez precedes Torah…and the Torah cannot exist without derekh erez, as they said, ‘if there is no
derekh erez, there is no Torah,’ for derekh erez is the basis for the Torah, which is the way of the tree of life” (cited by R. Amital,
Ve-ha-arez natan li-venei adam, p. 102). And see the remarkable statement by R. Simlai in Sotah 14a: “The Torah begins with
acts of kindness and concludes with acts of kindness. It begins with acts of kindness, as is written: ‘And the Lord God made
for the man and his wife garments of leather and garbed them’ (Gen. 3:21), and it concludes with acts of kindness, as is
written ‘and He buried him in the valley’ (Deut. 34:6).” (For parallels, see Eccl. Rabbah 7:2; Tanhuma, ed. Buber, Vayeira’ 1;
.Midrash Shoher Tov [=Psalms] 25:10. And see B. Z. Bacher, Aggadat Amora’ei erez yisra’el [The aggadah of the amora’im of the
Land of Israel], vols. 1-2 [Tel-Aviv, 1926], p. 324.) And cf. the midrash of R. Hama bar Hanina, Sota, id.
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case, in a manner suited to the time, place, and
situation.4 These values find their expression
in halakhic books, where they are woven into
specific passages, but their meaning and import
transcend those isolated passages and extend
through all branches of the halakhah. Sages
throughout history have associated them with
early sources, but they appear to use those
texts more as ex post facto pegs (asmakhta) than
as sources from which to infer the ideas.

The principle that the Torah shows concern for
Jewish property has implications far beyond the
paschal sacrifice.
via a plain reading of the verse. For example, a
verse pertaining to the paschal sacrifice states
that “if the household be too small [to
consume] an entire lamb, he and his neighbor
shall take [a lamb]” (Ex. 12:4). The rules of the
paschal sacrifice require any leftovers to be
burned rather than used, and the sages

interpreted the verse’s provision for consolidating
households in order to avoid such waste as
evidence of a concern that the Israelites not lose
money. They learned the principle as well from
the law of the afflicted house that the priest must
declare impure. A verse in that passage states “the
priest shall order the house to be emptied” (Lev.
14:36) before he declares it impure; doing so
avoids rendering the chattel within the house
impure and thereby ruining them, for impure dyed
clothing must be laundered, losing its color, and
impure earthenware vessels must be broken.
Accordingly, the Torah directs that the house be
emptied, showing concern for the Israelites’
money.5 (See the commentary of Rabbenu Bahya
on Ex. 12:4.) But the principle that the Torah
shows concern for the Israelites’ property has
implications far beyond the paschal sacrifice, the
afflicted building, or the other sources in which it
is mentioned (animal carcasses, non-kosher animal
fat), and it underlies the important rule of halakhic
decision making that one must be concerned about
“undue loss” (hefsed merubbeh).6 As practical matter,
this means that a wealthy person and a poor

Cf. R. Yehiel Mikhel Epstein, Qizur Shenei Luhot ha-Berit `im mahadura batra (Warsaw, 1879), end of Sha`ar ha-Ahavah, 5b:
“Inasmuch as all people do not share the same nature and all times are not the same, it was impossible for the Torah to
specify explicitly the quantity that must be eaten, for sometimes a person who eats a half-liter regards it as excessive, while
someone else does not consider himself to have eaten to excess unless he consumes more than an entire liter….”
5 It is worth noting here a comment made on the verse “now quickly send and hasten in your cattle and everything of yours
in the field; every person and beast to be found in the field and not brought home will have the hail come down on them and
die” (Ex. 10: 19). R. Abraham Menahem ha-Kohen Rapa of Port, in his Sefer Minhah Belulah, (Verona, 1594) (cited in Rabbi M.
M. Kasher, Torah Sheleimah, part 9 (New York, 1956), p. 90, n. 56, says: “A lovely statement by the sages of blessed memory is
that the Torah is concerned about the Jews’ money, but this verse proves that it is concerned about gentiles’ money as well.”
But see Hulin 49b, where Rava ruled an animal kosher where its intestine was pierced (which would otherwise render it
unkosher) but the break was closed up by a piece of thick fat; he did so because the Torah was concerned about the Jews’
money. R. Papa, however, objected: “This [case] involves a prohibition of biblical [rather than rabbinic] origin, and how can
you rule on the basis of ‘the Torah is concerned about the Jews’ money’?” Tosafot ad loc. concludes that the halakhah is in
accord with R. Papa’s view, that where we are dealing with a prohibition of biblical origin, we cannot rule permissively on the
basis of “the Torah is concerned about the Jews’ property,” and that Rava, too, changed his mind on the point. Rabbi Z. H.
Chayes (comment on Hulin 49) distinguishes in this regard between positive and negative commandments: in the context of a
negative commandment, we do not rule on the basis of “the Torah is concerned about the Jews’ money,” for a person must
give up all his wealth to avoid violating a negative commandment, as R. Moses Isserles (Rema) held in his comment on
Shulhan Arukh, Orah Hayyim, sec. 656, which is not the case with respect to a positive commandment; one need not give up all
one’s wealth to observe it. And see R. Simeon Aryeh Leib Eckstein, Sefer Toledot R. Hayyim Pelagi [Biography of R. Hayyim
Pelagi] (Jerusalem, 1999) p. 201, n. 91
6 See Enziqlopediyah Talmudit [Talmudic Encyclopedia] 11 (Jerusalem, 1961), p. 245; and see my Minhagei Yisra’el [The customs
of Israel], part 3 (Jerusalem, 1994), pp. 53-55 (regarding Rema’s treatment of hefsed merubbeh, and Enziqlopediyah Talmudit 10
(Jerusalem, 1962), pp. 32-41, s.v. hefsed merubbeh; see also my extended discussion in my article in Aqdamut, above, n. 3, pp.
131-132, n. 7. As one example, we may cite the opinion of She’ilat Yavez (part 2, sec. 139), permitting a Jew to have a gentile
write on his behalf on the second day of a festival where needed to avoid hefsed merubbeh (contrary to the view of Noda biYehudah, MahaduraTinyana, Tur Orah Hayyim sec. 33, who forbade doing so). See also the extent of the power of this principle
according to Responsa of Rashba, vol. 1, section 253: “In times of need when there is potential great financial loss or similar”
one need not follow the majority can rely on a single opinion even in a Torah prohibition. Shakh questioned this as did
4
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person posing the same halakhic question will
not necessarily receive identical answers, for
the wealthy person will not suffer noticeably
on account of a stringent ruling that would
cause hefsed merubbeh for the poor person.
Applying the rule, the poseq will seek a way to
rule leniently within the framework of
normative halakhah in order to avoid an undue
burden on the poor person. Commenting on
Hulin 49b, R. Menahem ha-Me’iri put it this
way: “Whenever a sage is called upon to rule
and it is possible for him to rule permissively
without causing dissension, relying on a worthy
authority, it would not be proper for him to
adopt a hyper-pious stance and seek out excess
stringencies. Rather, he should care for the
money of Jews, for even the Torah cares for
the property of Jews….” To similar effect is
the principle of “in order to sustain life,”
which underlies the authorization to work
during “The Three Weeks” (17 Tammuz—9 Av,
a period of progressively more intense
mourning practices),7 on the intermediate days
of festivals,8 and even during the period of
mourning following the death of a close
relative.9 For the same reason—the Torah’s
concern for the money of Jews—the rabbis
permitted working on the intermediate days of
festivals where needed to avoid wasting an
asset or losing a business opportunity, and they
waived some of their restrictions related to
Passover Eve in order to avoid loss (Eruvin
47b).
Throughout the ages, the principle that the
Torah cares for the property of Jews has
served as the basis for a wide range of remedial
legislation affecting all aspects of life—but
especially for sumptuary laws intended to avoid
luxurious excesses that would humiliate the
poor. Recall the statement in Mo`ed Qatan 27ab: “At first, [food for the post-funeral meal

would be brought] to the mourner’s home [in
various ways]; the wealthy [would bring food] in
gold and silver bowls…and the poor would be
humiliated. So they enacted that all would bring
[food] in [simple] baskets.” To similar effect is a
statement at Ta`anit 27b: “No days were so joyous
for Israel as the fifteenth of Av and Yom Kippur,
on which the daughters of Israel would go forth in
borrowed white garments so as not to humiliate
one who had none of her own….” The sages’
sensitivity to the situation of the underprivileged
and to the need to protect them against “social
pressures” generated these enactments, which
pertained to festive dinners, attire, jewelry, and so
forth. We first see such enactments in fifteenthcentury Italy, Germany, and Spain, and they spread
to all Jewish communities. In his survey of these
enactments,9a R. Bezalel Landau cites, among
others, a 1749 ordinance from the community of
Rundel, Germany, which nicely exemplifies
communal leaders’ concern about the economic
situation of their constituents:
The Torah cares for the money of Jews,
and our sages of blessed memory likewise
diligently enacted remedial legislation of
various sorts for the Jews, and we have no
alternative but to follow in their footsteps.
And now we have seen fit to enact
something appropriate and sensible,
worthy of comparison to Hillel’s prozbol,
applicable to both rich and poor, namely:
One who is privileged by God, may He be
blessed, to bring a son or daughter to the
wedding canopy should invite to the
wedding banquet only relatives of the two
families, by blood or marriage, to the third
degree of consanguinity, and should not
invite the entire community, not even
those who attend his synagogue. And one
who is blessed with a son should invite to
such events as the circumcision,

Section 242 (“Prohibited and Permitted Behaviors”) and reasons that one can do this only in rabbinic prohibitions. Rema (ad
loc.) requires both conditions of need and great financial loss, but Bah requires only great financial loss. See commentary in
Responsa of Rashba (ad loc.) Makhon Yerushalyim edition, (Jerusalem 1997) p. 107, n. 5.
7 See my Minhagei Yisra’el, part 3 (Jerusalem 1994), pp. 50-51, 57. See also Enziqlopediyah Talmudit, 3 (Jerusalem 1951), p. 117;
cf. id., 10 (Jerusalem 1962), 179, concerning separation of hallah from the dough of an am ha-arez in accord with Gittin 62a.
8 See id., pp. 54-56.
9 See Rabbi H. B. Goldberg, Sefer Penei Barukh: Aveilut ba-Halakhah (Jerusalem, 1986), p. 149-150.
9a R. Bezalel Landau, “Taqqanot neged motarot” [Sumptuary enactments], Niv ha-midrashiyah (1971), pp. 213-226.
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redemption of the first born, or bar
mitzvah only relatives to the second
degree of consanguinity, those so
closely related as to be ineligible to
serve as witnesses in each others’ legal
proceedings, and no one related more
distantly. All this pertains specifically
to residents of city, so they may be
spared the need to incur great expenses
to avoid resentment; but residents of
other cities may be invited as one sees
fit.
R. Landau concludes his listing as follows:
The list of public and private
sumptuary laws over the ages is a long
one, beginning with the enactments of
communities in Italy and Spain at the
start of the sixth millennium [midthirteenth century], the enactments of
the Council of the Four Lands [in
Poland], and enactments of the council
in Lithuania, and extending to the
statutes enacted in recent times….
These enactments reflect very clearly the
sensitivity of the sages throughout history to
the socio-economic situation of all classes
within their communities.
In the area of economics also is Hillel’s
renowned prozbol, referred to in the foregoing

statute, which was intended to ensure that lenders,
concerned about loan cancellations during the
sabbatical year, would not withhold loans from
would-be borrowers needing cash to see them over
hard times. Later, the sages developed the “heter
isqa,” likewise intended to ensure that needed
financing would not be withheld from the poor, in
this instance by providing lenders an interest-like
incentive to lend. Sefer Me’or Einayim comments on
it as follows: “This is something surprising that
appears to evade the law, but it should not be
forbidden when needed in a particular situation to
provide sustenance to fellow Jews.” From these
examples, we see how the halakhah manifests
kindness toward the poor and disadvantaged.10

These enactments reflect the sensitivity of the sages
to the socio-economic situation of all classes within
their communities.
As noted, the formal sources generally refer to
isolated specific cases, but the rules span the entire
halakhic system.
Consider, for instance, the
passage at Sukkah 30b, which attempts to identify
precisely the four species used in the observance of
the festival of Sukkot. The gemara there rejects
suggestions to identify two of the species listed in
Lev. 23:40 with plants that are particularly thorny,
reasoning that the Torah, “whose ways are ways of
pleasantness and all of whose paths are peace”11

In this connection, it is worth noting the following comment of R. Barukh Epstein, Torah Temimah on Deut. 14:22, n. 40 (p.
168): “The exemption from tithing that applies to wheat purchased [in the market] may be explained by the sages’ having
applied the verse [Deut. 28:66] “and your life shall hang in doubt before you” to one who purchases wheat for his own needs
from the market (Menahot 103b); they said that “any person who does not own land is not [fully] a person” (Yevamot 63a) and
elsewhere as well spoke of the lowly state of one who did not own land. [In that regard, see my comment in my Roman
Palestine: The Land (Ramat-Gan, 1978), p. 209.] Accordingly, in the case one purchasing wheat [who presumably does not own
land of his own and, therefore], whose situation is depressed and impoverished, the Torah did not wish to burden him further
with tithing, for he has enough trouble just sustaining himself. But that is not the case with regard to merchandise and other
goods that are sold and traded even among the rich. In those situations, they are, in fact, obligated….” R. Epstein thus takes
the view that the Torah, in recognition of the situation of the poor, made a special provision with respect to tithing.
11 See the use to which this expression is put by Maharshdam (R. Samuel Di Modena, 1506-1584) in his responsa at Hoshen
Mishpat sec. 259: “It is the wide consensus that ‘her ways are ways of pleasantness and her paths are peace’ and [the sages]
therefore said their rulings should prevail when they are united in agreement, and no individual among them can reverse
himself and undermine their genuine peace….” He thereby follows the path of R. Elijah ben Benjamin ha-Levi (first half of
the sixteenth century) who wrote (in his Zeqan Aharon [Constantinople, 1534]): “Where the majority has a particular leaning,
the minority should lean in that direction as well, for otherwise, the law will never be truly determined. That is why the Torah
instructed ‘incline after the majority’ [Ex. 23:2; the phrase is widely taken as the basis for majority rule; in context, it reads “do
not follow a multitude to do evil.], for its ways are ways of pleasantness and all its paths are peace.” See also A. Bashan,
“Derakhehah Darkhei No`am” [Its ways are ways of peace], De`ot, 48 (1980), pp. 171-176, esp. pp. 172-173. See also above, n.
10
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(Prov. 3:17) would not require us to take up
plants that would stick and scratch our hands.
But this principle that the halakhah must be in
accord with “the ways of pleasantness” appears
throughout the Talmud, in many, varied,
halakhic contexts, as a sort of detail that
extends beyond its initial context,12 to the
point that Radbaz (1480-1573) wrote in a
responsum (Orah Hayyim, sec. 37, Salonika ed.,
1595, Orah Hayyim, sec. 35) that “most rabbinic
enactments are for the sake of compassion and
bettering human life, and they learned this
from the scriptural statement, ‘its ways are
ways of pleasantness.’”
Eliezer Goldman
stated it well (De`ot, id., p. 71): “We are not
dealing here with a halakhic norm, or even
with a moral norm deployed as if it were a
halakhic norm, but with a norm whose purpose

is to guide us in interpreting and applying the
halakhah.” In other words, enhancing human
comfort and avoiding human suffering must be
central components in halakhic thought and
decision-making.13

Enhancing human comfort and avoiding human
suffering must be central components in halakhic
thought and decision-making.
In that vein, one of the leading aharonim (decisors
since the time of the Shulhan Arukh) ruled that the
prayer leader should not recite out loud the
blessing “Who did not make me a woman”
because of its potential slight to women.”14 As
early as the time of the Second Temple, the sages

1; and see Responsa of Radbaz, secs. 1052, 1049. On the rule of “for the sake of peace,” see the comments of Rabbi A. I.
Untermann in “Darkhei Shalom ve-Hagdaratam” [Defining the ways of peace], ’Or ha-Mizrah 15 (1965-1966), pp. 227-231; in Qol
ha-Torah 20 (1966), booklet 6, pp. 3-7; and in Morashah 1 (1971), pp. 5-10, asserting that the rule is something to be followed
ab initio (le-kha-tehilah), not merely ex post facto (be-di-avad), and that it is a moral obligation drawing its force from the Torah’s
profound moral nature. See also the critique by Rabbi H. D. Halevi in Aseh Lekha Rav, part 9 (Tel-Aviv, 1989), sec. 33, pp.
83-84, contending the principle is only ex post facto; see also his article “Darkhei Shalom be-Yahasim bein Yehudim le-she-’einam
Yehudim” [Ways of peace in relations between Jews and non-Jews], Tehumin, 9 (1988), pp. 71-81. See further on this, A.
Karlin, “Darkhei No`am ve-Darkhei Shalom” [Ways of pleasantness and ways of peace], Divrei Sefer (Tel-Aviv, 1952), pp. 125134; A. Bograd, Mippenei Darkhei Shalom [For the sake of the ways of peace], thesis, Bar-Ilan University, Department of
Talmud, 1977; A. Hilevitz, “Le-Bei’ur ha-Sugya ‘Mippenei Darkhei Shalom’ be-Yahas le-Goyim” [On the matter of “for the sake of
the ways of peace” with reference to gentiles], Sinai, 100 (1987), pp. 328-358; H. Pardes, “Mippenei Darkhei Shalom” [For the
sake of the ways of peace], Sefer Haggai: Memorial Volume for Four Students of the Nir Qiryat ’Arba` yeshiva (Hebron, 1985), pp.
467-474; S. T. Rubinstein, “Taqqanot she-Hitqinu Hazal Mippenei Darkhei Shalom” [Rabbinic enactments for the sake of the ways
of peace], Torah she-be-`al Peh 21 (1980), pp. 60-66; Enziqlopediyah Talmudit 7 (Jerusalem, 1955, 1956, 1964).
12 See Berkovits, above, n. 3, pp. 84, et seq.; Enziqlopediyah Talmudit 7 (1952-1955). Goldman, above, n. 3, pp. 71-72 cites
another example in which the principle is applied. See, recently, M. Elon, Ma`amad ha-Ishah: Mishpat Yashir, Masoret, u-Temurah,
Arakhehah shel Medinah Yehudit ve-Demoqratiyah [The Status of women: law, tradition, change; the values of a Jewish and
democratic state] (Tel-Aviv, 2005), pp. 344-347, esp. his references to the comments of Maharsha on Yevamot 122b.
13 Rather surprising is the pointed comment of the Torah Temimah on Deut. 15:14, n. 48 (p. 185): “We have already noted in
the preceding verse [id., n. 43] that this verse [‘you shall furnish him liberally…,’ requiring the owner of a Hebrew slave
completing his term of slavery to provide the departing slave with assets] applies [only] to a slave who had been sold into
slavery by court order but not to one who sold himself into slavery. It appears that the reason for that exclusion is based on
the comment of Mishneh la-Melekh on Maimonides, Mishneh Torah, Hilkhot `Avadim 3:12, to the effect that these gifts are a
matter of charity. Accordingly, if one is sold by the court [an event occasioned by his inability to repay an amount he had
stolen], and the court receives the proceeds of the sale to pay off his debt, it is a commandment to provide him these gifts on
account of his having suffered [emphasis provided by D.S.], for he was sold against his will and worked without compensation.
But that is not the case if one sold himself [because he was poor and needed sustenance], for he undertook to be a slave of
his own free will, on account of the compensation he received. It is no different from any other employment arrangement;
accordingly, there is no obligation to provide these gifts.” It thus appears that the Torah takes account of the thief’s
suffering. This calls to mind R. Yohanan ben Zakkai’s explanation (at Bava Qamma 79b) of Ex. 21:36, which requires a thief
who sells or slaughters a stolen ox to pay five-fold compensation, and one who sells or slaughters a lamb to pay four-fold
compensation: “See the importance of human dignity. An ox, which walks on its own feet, requires the thief to pay five-fold.
A lamb, which the thief must carry on his shoulder, requires four-fold compensation.” Rashi there comments: “That the
thief had to carry the lamb on his shoulder, thereby demeaning himself, caused the Holy One Blessed Be He to be more
lenient regarding his payment….” (And see Rabbi M. M. Kasher, Torah Sheleimah, part 17 [New York, 1956] p. 213, n. 728
“the Torah considers the thief’s suffering, burden, and humiliation and on that account eases his punishment.”)
14 See R. Aaron ben R. Aberli Worms, Sefer Me’orei Or, part 4 (Be’er Sheva`) (Metz, 1819), p. 20, cited in R. Yehuda Henkin,
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of blessed memory had already permitted
women to lay their hands on the animals they
had
brought
to
sacrifice—something
presumably forbidden to them—in order to
give them the satisfaction of doing so.15 In the
Middle Ages, the Ashkenazi sages allowed
menstruating women, normally barred from

entering the synagogue, to do so on festivals and
the high holidays because of the sorrow and
anguish they would have endured had they been
barred from communal prayer. And several major
lenient rulings were issued by the sages with
reference to the principle of “human dignity,” that
is, avoiding its impairment.16

Responsa Benei Banim, part 4 (Jerusalem, 2005), sec. 1, p. 11. R. Hayyim Hirschensohn also saw a possible slight to women in
this blessing, though he did not go as far as Rabbi Worms; he wrote as follows (in his Malki ba-Qodesh part 4 [Saint Louis,
1923], p. 104): “And all of this is to account for the wording of the blessing; but I will tell you, in truth, something that all the
earlier and later decisors did not sense, though the earlier prayer leaders recognized to a degree in the prayer books they
compiled, namely, that the Babylonian Talmud objected to this blessing…. And in this passage itself (Menahot 47b) there is
opposition to the blessing ‘Who did not make me a woman’ even though no one sensed it, but bear with me a moment and I
will relate it to you….But it is clear to me that both R. Aha bar Jacob and his son opposed the blessing ‘Who did not make
me a woman’; for even if its explanation, as we have said, is that women are not obligated by as many commandments, these
faultless ones sensed an element of disdain for the honor of women; and R. Aha bar Jacob accordingly did not want to recite
it, and he and his son therefore said, instead, ‘Who did not create me a boor.’ And regarding this, his father said to him,
‘given that, is it not also improper to disparage common folk, who are equally subject to all the commandments and can
remedy their situation [by study]?’....And his son asked, ‘what, then, should he recite to complete the series of three blessings?’
and his father replied that he should recite “Who did not make me a slave.’ And yet, despite all this, I daily recite ‘Who did
not make me a woman,’ for it is not my way to change the practices that Jews have followed in accord with earlier and later
rulings, even though my view is sometimes different from theirs in theory though not in practice. But my intention in reciting
the blessing is exclusively in accord with the words of the Tosefta, that is, to rejoice in my obligation as a man to support my
wife properly, in the manner of Jewish men, and to rejoice in the time-bound positive commandments that I perform because
I am obligated to, while a woman is not obligated to….” (Cited in David Zohar, Mehuyavut Yehudit be-Olam Moderni: ha-Rav
Hayyim Herschensohn ve-Yahaso el ha-Modernah [Jewish commitment in a modern world] (Jerusalem, 2003), p. 371, n. 10.)
15 See Hagigah 16b: “It was asked: [Scripture states], ‘speak to the children [lit., sons] of Israel…and he shall lay [his hand on
the head of the burnt offering]’ (Lev. 1:2-4)—the sons of Israel lay their hands, but the daughters of Israel do not lay their
hands. R. Yossi and R. Simeon say: the daughters of Israel are permitted [but not obligated] to lay their hands. R. Yossi said:
Abba Eli`ezer recounted to me that one time, we had a calf for a shelamim offering and we brought it to the women’s court [in
the Temple] and the women laid their hands on it. Not because women [are permitted to] lay their hands, but because it
brought them satisfaction….” And Rabbi Goren, in a collection of responsa entitled “Seder Nashim,” Tehumin 25 (2005), p.
373, wrote that “even if we say that they laid their hands on the animal with their hands backward, it would still be forbidden
by rabbinic law [even if not by biblical law], as stated in Tosafot on Eruvin 96a, s.v. mikhal and on Hulin 88a, s.v. nashim. The
Vilna Ga’on wrote to similar effect in his explanation of Orah Hayyim sec. 589:6, et al. I have treated the matter extensively in
Le-hiyot Ishah Yehudit, ed. M. Shilo (Jerusalem 2003) vol. 2, pp. 25-33.
16 See the important article by R. Aaron Lichtenstein, “Kevod ha-beriyot” [Human dignity], Mahanayim 5 (1993), pp. 8-15. He
writes (p. 14): “Several decades ago, I wrote…about the limited practical use being made of this rule by halakhic sages.” He
goes on to analyze the reasons for that insufficient use, and he concludes (p. 15): “We have a need to internalize the value of
‘human dignity,’ and we must not discard it. Nor should we get caught up in its other, overly refined formulations within
secular humanism. We must forcefully insist on our own concept of ‘human dignity,’ in all its aspects.” See also my extensive
treatment of the matter in “Congregational Dignity and Human Dignity,” The Edah Journal 3,2 (2003), pp. 1-14. See also
Berkovits, above, n. 3, pp. 105, et seq., who presents numerous instances in which the concept was applied; we here cite two of
them. First, the early sages interpreted the biblical phrase “sick with her impurity” (Lev. 15:33) to mean “that a menstruant
may not color her eyelids or rouge her cheeks or dress in colored clothes. That practice was followed until R. Akiva taught
“if you do that, you make her repulsive to her husband, to the point that he divorces her. Rather, what does ‘sick with her
impurity’ come to teach? That she remains in her impure state until she immerses” (Shabbat 64b). Here, the moral line of
reasoning that a woman should not be made repulsive to her husband determines the meaning of the verse. An even greater
example is that in Mishnah, Yoma 8:1, which provides that even though refraining from washing is one of the abstentions
required on Yom Kippur, a bride is permitted to wash her face. The reason, according to R. Hanina ben Teradyon, is that
she not become repulsive to her husband. Similarly, a bride is permitted to wear jewelry during the mourning period for a
deceased close relative. The authorization to wash her face on Yom Kippur is particularly innovative, inasmuch as some of
the rishonim consider the prohibition on washing to be of biblical, not rabbinic, origin. (Ran ad loc. so understood the view of
Maimonides in Mishneh Torah, Hilkhot Shevitat Asor 1:5, and his own view tends in that direction as well. See also Kesef Mishneh
ad loc. and Bet Yosef, Orah Hayyim sec. 611. That is not the view of the Maggid Mishneh, however, and see the explanation in
Lehem Mishneh ad loc.)
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On the basis of this principle, Rema issued his
well known responsum (sec. 125) permitting
the betrothal of a woman on the night of the
Sabbath. At issue was
a solitary, orphaned girl, whose
relatives had distanced themselves
from her and paid her no heed. The
one exception was her mother’s
brother, who took her in, in the
absence of any closer relative. When
her time to marry came, she saw
nothing of any dowry or other
necessities, but someone told her to
immerse and prepare for her wedding,
for she would have a dowry. And that
maiden did as the neighbor women
told her to do, heeding their voice, and
they covered her with a veil on Friday,
as is done with maidens.
But then, it seems, a dispute arose over the
amount of the dowry and the groom backed
out of his agreement, disregarding the
communal leaders who pleaded that he not
humiliate her. They eventually reached an
agreement, but by then, the Sabbath had
already begun. Rema ruled that the betrothal
should go forward. In his responsum, he
replied to his harsh critics, explaining, among
other things,
that in a time of great urgency, there is
a basis for permitting it. And there is
no greater urgency than that
occasioned by the prospect of an
orphan being humiliated and consigned

to disgrace her entire life, treating her
differently from all other maidens. And
human dignity is potent to the point of
overcoming in this instance the negative
commandment of “do not turn aside from
what [the sages] they instruct you” (cf.
Deut. 17:11), [for betrothal on the
Sabbath] involves only a rabbinic [but not a
biblical] prohibition….17
Rema considered this rationale, along with others,
to be decisive: “in any case, they learned from on
high to be permissive in such circumstances, for it
is a case of great urgency, and the maiden, having
already immersed, would be humiliated if the
wedding were delayed until after the Sabbath.”
This sensitivity extends to other matters as well.
Rebuking one who is committing an offense is a
biblical commandment; the Torah states “you shall
surely rebuke your neighbor, and not bear sin
because of him” (Lev. 19:17).18 But the gemara
(Arakhin 16b) cites a baraita that reads as follows:
Our rabbis taught: How do we know that
one who sees his fellow doing something
improper is obligated to rebuke him? As it
is said, “you shall surely rebuke.” If he
rebuked him but [the latter] did not accept
the rebuke, how do we know he should
again rebuke him? That is why is says
“tokhiah”—you should in any event
rebuke.18a How far [should he carry] the
rebuke? Rav said: to the point of striking
[i.e., the person rebuked cuts off the
rebuker and returns his rebuke]; Samuel
said: to the point of cursing [i.e., he curses

See Asher Ziv, Rabbeinu Mosheh Iserlis (Rema’): Hayyav, Yezirotav, De`otav, Haveirav, Talmidav, ve-Ze’eza’av [Rabbi Moses Isserles:
his life, works, opinions, colleagues, students, and descendants] (New York, 1972), pp. 215-218. And see, recently, Me’ir
Raffeld’s fine article, “Me-Olamo shel ha-Rema’” [From the world of Rema], Ha-Zofeh, Lag ba-Omer 2004, for the continued
development of that ruling.
18 On this commandment, see R. Me’ir ha-Kohen Kaplan, Sefer Mizvat ha-Tokheihah [The commandment to rebuke], to which
is appended a treatise called Me’or ha-Tokheihah [The light of rebuke] (Jerusalem 1951), especially chapter 4 (pp. 13-30),
“Shi`urei ha-Tokheihah” [The measure of rebuking]. See also R. Ben-Zion Me’ir Hai Uziel, Mishpetei Uzzi’el (Jerusalem, 2000),
“Inyanim Kelaliyim” [General matters], sec. 3, pp. 245-250; R. Aaron Lichtenstein, “The Parameters of Tolerance,” in Tolerance,
Dissent, and Democracy: Philosophical, Historical and Halakhic Perspectives, ed. M. Sokol (New York, 2004), pp. 137-174.
18a Applying a frequently used move, the midrash is here responding to the fact that the verb appears in a seemingly repetitive
form, using both the infinitive and conjugated forms (hokheiah tokhiah). That accounts for the English rendering “you shall
surely rebuke,” which takes the seeming repetition as emphatic; the midrash sees it as implying repeated action; and some
understand it to be a mere grammatical form characteristic of biblical Hebrew, having no substantive implications.—
translator’s note.
17
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the rebuker]; R. Yohanan said: to the
point of reproach.
In addition, there is a statement at Bava Mezi`a
31a that one should rebuke his fellow “even up
to one hundred times,” and that the obligation
encompasses even a student’s rebuke of his
teacher; and a midrash at Sanhedrin 27b takes the
biblical statement that “they shall stumble one
upon another” (Lev. 26:37) to mean they shall
stumble over one another’s sins, for they [i.e.,
all Israel] are bound up with one another, and
they could have rebuked one another but did
not do so. Finally, we read at Avodah Zarah 18a
that R. Hanina ben Teradyon and his wife were
both executed by the Roman authorities, he by
burning and she by the sword. The gemara
attributes their deaths to his pronunciation of
the ineffable divine name and her failure to
rebuke him for doing so. On that basis, the
sages said “one who has the opportunity to
rebuke and does not do so is punished for the
offense….” (Cf. Shabbat 54b, et al.)

Though there is a biblical commandment to
rebuke, if the rebuking causes mortification it
is forbidden.
But along with all this, the sages also
determined (Torat Kohanim on Lev. 19:17;
Arakhin 16b) that one should not rebuke one’s
fellow to the point of severely embarrassing
him, a result derived by understanding the
conclusion of the verse—“[you shall] not bear
sin because of him”—as qualifying rather than
reinforcing the obligation to rebuke. In other
words, even though there is a biblical
commandment to rebuke, if the rebuking
causes mortification it is forbidden (see Sefer
Mizvot Gadol, negative commandments, 6; Sefer
Yerei’im ha-Shalem, end of sec. 195). To be sure,
the gemara at Yevamot 65b finds a scriptural peg
for the limitation; but the verse is from the
Book of Proverbs and presumably lacks the
authority of a verse in the Torah. The passage
in Yevamot reads as follows:
19

R. Ila`a said in the name of R. El`azar bar
Simeon: Just as a person is commanded to
say words [of rebuke] that are heeded, so is
a person commanded not to say words [of
rebuke] that are not heeded. R. Abba said
it is an obligation, as it is said: “Reprove
not a scorner, lest he hate you; reprove a
wise man and he will love you” (Prov. 9:8).
The Torah nowhere expressly forbids humiliating
one’s fellow, but the rabbis infer it from various
passages, as did R. Yohanan in the name of R.
Simeon bar Yohai (Sotah 10b): “It is better for a
man to leap into a fiery furnace rather than
publicly humiliate his fellow. How do we know
this? From Tamar [of whom it is said ‘when she
was brought forth (to be burned) she sent to her
father-in-law, saying, “by the man who owns these
I am pregnant”’] (Gen. 38:25).” And cf. Bava
Mezi`a 59a, where Rashi explains: “even though
she was being taken out to be burned, she still did
not mention Judah by name as the man by whom
she was pregnant.” This offense, accordingly, is
derived only in passing from the story of Tamar,
yet the rabbis said of it, “One who humiliates his
fellow in public has no share in the world to come,
even though he has studied Torah and performed
good deeds, for man is created in the image [of
God, and must not be humiliated]….”
In other words, this moral value, hinted at by
scriptural passages and inferred by aggadic midrash
but not explicitly commanded, nevertheless
became the rabbis’ benchmark as they explicated
the Torah’s non-explicitly stated commandment of
rebuke. It provides yet another example of a basic
moral value serving as the underpinning for settled,
binding law.
This sensitivity to public humiliation manifests
itself in other halakhot as well. We read as follows
in Sotah 32b:
R. Yohanan said in the name of R. Simeon
bar Yohai: Why was it determined that the
prayer [i.e., the amidah] be recited silently?
So as not to embarrass those who sin
[Rashi: They confess their sins during their
prayers].19

Cf. Berakhot 24b: “One who raises his voice while praying is one of little faith [Rashi: It is as if he believes God cannot hear
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The same idea appears in Yerushalmi Sotah 9:11,
regarding the recitation provided for in Deut.
26:13-16:
R. Illa said: God is angered by one who
recites “I have done [all that you
commanded me, regarding the tithe
that is the subject of the recitation]”
but has not actually done so. Should
we say, then, that one who tithes
should recite and one who does not
tithe should not recite? It is in accord
with what has been taught: they would
recite in a soft voice up to “look forth”
[verse 15; i.e., the portion of the
recitation
that
describes
one’s
compliance with the requirements] and
only from that point on would they
recite out loud.
The author of Qorban ha-Edah explains ad loc.:
They would not recite aloud in order to
avoid humiliating those who do not tithe.
One who properly tithes would make the
entire declaration of compliance softly,

during which one who does not tithe would
remain silent, they would join in, aloud,
beginning with ‘look forth.’
It may be self-evident that physical discomfort or
distress likewise warrant lenient rulings, such as
allowing those accustomed to shave daily, for
whom facial hair is like thorns, to do so during
“The Three Weeks,” during the Omer period
between Passover and Shavu`ot, and on the
intermediate days of festivals.
Likewise the
allowance of bathing during “The Three Weeks” in
warm climes, so as to wash away sweat. Even the
waiver, during winter in cold climes, of the
requirement for immersion by one who has
emitted semen arises from the same reason.20
Moreover, the rabbis held that people might be
compelled to go beyond the letter of the law21 in
order to fulfill the mandate of “you shall do that
which is right and good” (ve-`asita ha-yashar ve-hatov) (Deut. 6:18).22 They enforced certain rights of
adjoining landowners on that basis (the law of bar
mezra; Bava Mezi`a’ 108a-b), and they permitted one
whose lands had been foreclosed on for the
collection of a debt to redeem the lands from the

a whispered prayer and therefore raises his voice]. Maharsha noted the apparent contradiction between these two
explanations for whispered prayer. And see further, id., “One who raises his voice while prayer is among the false prophets.”
Zohar, Shemot, 27a states: “Prayer that is heard by human ears has no one to carry it on high.” And, likewise, Seder Eliyahu
Rabbah (25) 26, Ish-Shalom ed., p. 140: “One who prays such that his voice is audible is as one who testifies falsely, and some
say he is of those lacking faith.” See also Responsa Nodeh BiYehudah, Mahadurah Tinyana, Even ha-Ezer, sec. 1, Mahon Yerushalyim
edition (Jerusalem 1994) p. 200.
20 With regard to cutting hair during the Omer, Shulhan Arukh Orah Hayyim 493:2 states “and it is the custom not to cut one’s
hair until Lag ba-Omer, when they say that [Rabbi Akiva’s students] stopped dying in the epidemic….” And the author of
Yosef ’Omez wrote in the name of R. Jacob Castro (1525-1610), Oholei Ya`aqov (Leghorn, 1783), sec. 98, that one should be
lenient where allowing the hair to grow causes great distress, as Radbaz wrote in his responsum (Part 2, sec. 687): “And this
custom is certainly not entitled to greater deference than the positive commandment of dwelling in the sukkah, from which
one who suffers thereby is exempt—see Shulhan Arukh, Orah Hayyim 640:3—and on Lag ba-Omer, the day of Rabbi [Simeon
bar Yohai], a person will be even more distressed.” (See my Minhagei Yisra’el, part 1 [Jerusalem, 1989], pp. 112-115.) See also
Maharam Schick, on Yoreh De`ah 374, who justifies the practice of those who shave every few days throughout the year “also
shaving during the Three Weeks until the start of the month of Av or even until the week of 9 Av)…because it is difficult for
them to conduct business among respectable people without doing so.” With regard to shaving during the intermediate days
of festivals, see M. Samet, “Ma’amar `al ha-Tiglahat be-Hol ha-Mo`ed” [Essay on shaving during the intermediate festival days],
chapter 6 of his recent book Asur min ha-Torah: peraqim be-toledot ha-ortodoqsiyah [Forbidden by Torah law: aspects of the history
of Orthodoxy] (Jerusalem, 2005), pp. 93-156 [originally published in Tiglahat be-Holo Shel Mo`ed (Shaving during the
intermediate festival days), ed. M. Benayahu (Jerusalem, 1995)], esp. pp. 97-99 on the ruling by the Noda` Bi-Yehudah and the
Hatam Sofer’s attitude toward it. He also cites, (id., pp. 244-264, 286-306) the view of R. Abraham Jonah of Venice and R.
Isaac Samuel Reggio, one forbidding and one permitting, but both on different grounds, related to desecration of God’s
Name. See recently R. Jacob. H. Charlap, “Hillul ha-Shem ke-Gorem bi-Pesiqat ha-Halakhah” [Desecration of God’s Name as a
factor in halakhic rulings], Tehumin, 25 (2005), pp. 397-398.)
21 See Rema, Hoshen Mishpat, 11: 2: Elon (above, n.12), pp. 176-180.
22 See Commentary of Nahmanides at the beginning of Parashat Qedoshim; Maggid Mishneh on Maimonides, Mishneh Torah,
Hilkhot Shekheinim 14:5.
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creditor at any time (Bava Mezi`a’ 35b).23
Even more extreme are Rav’s rulings in a
famous incident recounted at Bava Mezi`a’ 83a:
Porters employed by Rabbah bar Hannah had
broken a barrel of his wine, and he had taken
their garments for enforcement of their
damages.
Rav ruled, however, that the
garments had to be returned, and, in response
to Rabbah bar Hannah’s protest about whether
that was, in fact, the law, he cited “that you
may walk in the way of good men” (Prov.
2:20). But the porters complained further that
they were poor and hungry and had nothing to
show for an entire day’s work, and Rav
directed Rabbah bar Hannah to pay them their
wages. Rabbah bar Hannah again questioned
whether that was the law, and Rav cited, in
response, the second colon of the same verse:
“and keep the paths of the righteous.” The
law itself may have supported Rabbah’s
position, but Rav compelled him to pay more
than the law required: the ethical value of
walking in the paths of the good and righteous
trumped the letter of the law.24
Similarly, the sages determined that one is
“compelled with regard to [avoiding] the
quality of Sodom [i.e., selfish insistence on all
one’s legal rights] (Ketubbot 103a).25 Thus, for
example, if two brothers are about to divide
the field they inherited, and one requests a

particular section because it adjoins a parcel of land
he already owns, the other brothers are compelled
to honor that request, for declining to do so is
following the way of Sodom. Here, too, the
brothers are obligated to do more than the law
itself requires and act in accordance with the
dictates of morality.
What all these examples have in common is that
the practical ruling is based not on the simple
meaning of the law itself but on something above
and beyond it—namely, the fundamental ethical
values of kindness and pleasantness, which trump
the letter of the law. The author of Maggid Mishneh
(on Maimonides, Mishneh Torah, Hilkhot Shekheinim
14:5) formulates it this way:

The practical ruling is based not on the simple
meaning of the law but on something above and
beyond it: the fundamental ethical values of
kindness and pleasantness.
…And so [the Torah] says “you shall do
that which is right and good,” meaning that
one should conduct himself in a good and
just manner with respect to people. And it
would not have been proper here to
command the details [of such conduct], for
the Torah’s commandments apply and

On these rules, see Kirschenbaum I (above, n. 1), pp. 255-268,
See S. Shilo, Lifnim Mishurat Hadin: On One Aspect of Jewish Law”, Israel Law Rev. 13, 3 (1978), pp. 359-390; Saul Berman,
“Lifinim Mishurat Hadin,” Journal of Jewish Studies29 (1975), pp. 86-124; id., 28 (1977), pp. 181-192; Kirschenbaum II (above, n.
1), pp. 109-136 (and pp. 212-222, criticizing Berman’s approach); R. Aaron Lichtenstein, “Musar va-Halakhah be-Masoret
Yisra’el: Ha’im ha-Masoret Makirah be-Etiqah she-Einah Teluyah ba-Halakhah?” [Morality and halakhah in the Jewish tradition: does
the tradition recognize an ethics not dependent on halakhah?] De`ot 46 (1977), pp. 5-20. See also Rema on Hoshen Mishpat
12:2—“The court may not compel acting beyond the letter of the law, even though it appears proper to them to do so (Bet
Yosef in the name of Ri and Rosh), but others take a different view (Mordekhai on chapter 2 of Bava Mezi`a” etc.) And even
though Rema generally favors the view that he cites first (Hokhmat Shelomoh, ad loc.), it appears from his responsa (sec. 32)
that he recommends compelling conduct beyond the letter of the law (Kirschenbaum, id., p. 125, n. 82). Rema writes as
follows (ed. A. Ziv [Jerusalem, 1971], p. 188): “But I say, in any event, that if it causes no great harm to the aforesaid Reuben
to have the synagogue windows open on his house or courtyard, he should not have insisted on his rights under the letter of
the law but should have gone beyond the letter of the law and honored his God and enhanced the house of God. And one
who does not care for the honor of his Creator [per Mishnah, Hagigah 2:1—“One who does not care for the honor of his
Creator would be better off had he not been born] is compelled to go beyond the letter of the law, in accord with the
Mordekhai’s view is his comments on “Eilu mezio’ot” [chapter 2 of Bava Mezi`a, sec. 257], even though some decisors
disagree.” See also the comments of the editor, ad loc., n. 4, who cites Tosafot on Bava Mezi`a 24b, s.v. lifnim, Bava Qamma
100a, s.v. lifnim, and Bah on Hoshen Mishpat 12:4 and id., 304:1, where he writes “…we have dealt at length with this case, in
which it appears that Rav required Rabbah bar Hanina to act beyond the letter of the law.”
25 On this principle, see S. Shilo, “Kofin al Midat S’dom: Jewish Law’s Concept of Abuse of Rights,” Israel Law Rev., 15,1 (1980),
pp. 49-78.
23
24
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must be followed at all times and in all
situations, but human conduct must
change
in
accord
with
circumstances….
In other words, the details of the halakhah will
change in accord with circumstances, but
always in a manner consistent with these
fundamental values, such as “you shall do that
which is right and good.” Accordingly, the
poseq must not see himself as entirely bound by
established legal doctrine and precedent, for, if
he did, he would be included among those
“who rule solely on the basis of the text
[without understanding its rationale]” (Sotah
22a).26
The point is made clearly in the familiar
statement (Bava Mezi`a 30b) that “Jerusalem
was destroyed only because they adjudicated
there in accord with the [letter of the] law of
the Torah,” which the author of the Derishah
(on Tur, Hoshen Mishpat, sec. 1) interprets as
follows:
It seems right to me to interpret their
meaning as calling for judging truly to
its truth [emet le-amito]; that is, in
accordance with the matter’s time and
place, considering the truth of the
situation and not always judging [in
accord with] the actual law of the
Torah. For occasionally, the judge will
have to rule beyond the letter of the
law, in accord with time and place; and

if he does not do so, he may be judging
“truly,” but he will not be judging “truly to
its truth.” It is as the sages said, that
Jerusalem was destroyed only because their
judges ruled [solely] in accordance with the
law of the Torah and did not go beyond
the letter of the law.27
These values figure most prominently in cases that
pose a conflict between what appears to be the
formal halakhic decision and what appears to be
required as a matter of human justice and religious
ethics.

It seems right to interpret their meaning as calling
for judging truly “to its truth”; that is, in
accordance with the matter’s time and place.
The most prominent example of the phenomenon
we have been discussing is the principle that “the
rabbis rule leniently on account of iggun [a woman’s
inability to remarry; see n. 28a]; that is, to ease an
agunah’s28a plight, the rabbis would find ways to
rule leniently and allow her to remarry. Regarding
that, Maimonides wrote as follows (Mishneh Torah,
Hilkhot Geirushin 3:28):
Do not question the rabbis having
permitted
[remarriage,
despite]
the
seriousness of the forbidden union [that
would occur if the first husband were still
alive] on the basis of testimony [regarding
the husband’s death] by a woman, a slave, a

See the important article by Pinhas Schiffman, “Ish ha-Halakhah Niddon le-Heirut” [Halakhic man is sentenced to liberty], in
Bein Samkhut le-Otonomiyah be-Masoret Yisra’el [Between authority and autonomy in the Jewish tradition], ed. Ze’ev Safrai and
Avi Sagi (Tel-Aviv, 1997), pp. 243-251.
27 Interestingly, R. Hayyim Sofer used this statement as the basis for stringent rulings He stated that although there are
technical halakhic ways by which certain people known to be Sabbath violators may avoid formal classification as public
Sabbath desecrators (a classification having specific, adverse halakhic consequences), it would be improper to use those
methods; instead, the formal halakhic determination should be applied and such people regarded as sinners, who should be
ostracized by the community and whose wine should not be drunk. See Responsa Mahaneh Hayyim, part 2 (Jerusalem 1969),
Yoreh De`ah sec. 1, where he states: “And because at the time of the destruction of the Temple they ruled in accord with the
law of the Torah regarding whether the wine of such a Sabbath violator was forbidden or whether his slaughtering was kosher
or whether he could be counted to a minyan [and thereby produced lenient rulings on the basis of the Torah’s technicalities],
the Temple was destroyed. See the discussion in Zvi Zohar and Avi Sagi, Sefer Ma`agalei Zeihut Yehudit be-Sifrut ha-Hilkhatit
[Circles of Jewish Identity: A Study in Halakhic Literature] (Tel-Aviv, 2000), p. 194.
28a An agunah [pl., agunot] is a woman whose disappeared husband’s death cannot be proven, or (the most common situation
today) whose husband withholds a Jewish bill of divorce [get] even though the marriage, as a practical matter and perhaps as a
matter of secular law, has ended. In all such cases, the woman retains the status of a married woman and cannot remarry.—
translator ’s not e.
26
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maidservant, a gentile with no ulterior
motive, hearsay, or by written
testimony [all of which are normally
unacceptable],
which
constitute
adequate inquiry, as we have explained;
for the Torah did not insist on the

[usually required] two witnesses or on the
other rules of evidence28 …The rabbis
accordingly ruled leniently in this matter,
so Jewish women would not have to
remain agunot.29

See Rabbi A. I. Kook, Responsa Ezrat Kohen (Jerusalem, 1969), sec. 21, pp. 53-56, who permitting accepting the testimony of
a Sabbath desecrator [usually disqualified from testifying] for the purpose of freeing an agunah. There may be a point of
similarity between that ruling and his decision that charity is to be given even to a non-observant community, for “in the
ordinary course, we consider them to be unintentional transgressors, who must be sustained without further
examination….And as a general matter, it is necessary nowadays to extend charity to all Jews; for on account of the [the
Jews’] travails, even those who appear to be deliberate offenders may be said to be inadvertent.” And see N. Gutel, Hadashim
Gam Yeshanim: Bi-Netivei Mishnato ha-Hilkhatit-Hagutit shel ha-Rav Kook [Innovation In Tradition: The Halakhic-Philosophical Teachings
Of Rabbi Kook] (Jerusalem, 2004), pp. 57-58. See, as well, Rabbi Kook’s pained comments in Afiqim ba-negev (Jerusalem, 1972),
p. 23: “It is difficult, very difficult, to love a Jew who brazenly violates the laws of our holy Torah….” And see the extended
discussion of the matter by M. Z. Nehorai in his important article, “He`arot le-Darko shel ha-Rav Kook bi-Pesiqah [Comments on
Rabbi Kook’s way in halakhic decision-making], Tarbiz, 59 (1990), pp. 486 et seq.
29 In a similar spirit, Maharsha (on Yevamot 122b) explained why that tractate concluded with the comment by R. Eli`ezer in
the name of R. Hanina that “scholars bring increased peace to the world, as it says, ‘and all your children shall be taught of
the Lord, and great shall be the peace of your children’ (Isaiah 54:13)”:
Because this tractate deals with matters that seem strange at first glace, as if they uproot laws of the Torah.
For in the chapter “Ha-Ishah,” (Yevamot 89b), it is asked whether the court may uproot matters of Torah
law in a number of ways, and the matter is discussed; and Tosafot near the beginning of that chapter
(Yevamot 89a, s.v., mi-tokh homer she-hehmarta), with regard to the rabbis’ ruling leniently in the case of an
agunah, wrote as follows: “and this is not the uprooting of a matter in the Torah, for the matter appears
inherently credible [and hence a single witness is acceptable]….”; but this seems farfetched. And in our
matter as well (Yevamot 122b), how did the sages rule leniently in a case of potential adultery [as would be
the case if the first husband were still alive], uprooting a law in the Torah, for the Torah itself requires
probing and examination of the witnesses [which is waived here]? And in the first chapter (Yevamot 15a),
we say, “How shall we deal with [women exempt entirely from levirate marriage according to the House of
Hillel and accordingly married without halitzah (the alternative to levirate marriage) who nevertheless
require halizah according to the House of Shammai]? If we now require them to undergo halizah, they will
be made repugnant to their husbands. And can you say let them be repugnant, when Scripture says ‘its
ways are ways of pleasantness’?” And likewise at the end of the chapter “Yesh Mutarot” (Yevamot 87b), [a
woman is exempted from levirate marriage if the child of her first marriage has died] because “its ways are
ways are pleasantness” [and if she has remarried already, she should not be required to undergo halizah].
And this all appears surprising, for can we say she is exempt from halizah simply to avoid making her
repugnant to her husband? But that is why the tractate concludes with this midrash, regarding scholars
increasing peace throughout the world….It means to say that this is not uprooting the Torah; rather, these are
matters bearing on the attribute of peace… to avoid having to do halizah and levirate marriage, which can lead to
bickering, as in a case where the levir does not want to perform halizah but the woman does not want to
marry him, and she may thereby become an agunah, which is not a peaceful state…And it says “there is
great peace to the lovers of your Torah,” for this is not an uprooting; rather, it is an application of the
attribute of peace to prevent having the woman become an agunah, as is written, “its ways are ways of
pleasantness.” And the passage concludes with the verse (Ps. 29:11), “The Lord will give strength to His
people,” for it is not a matter of uprooting something in the Torah, inasmuch as the Holy One Blessed Be
He gave strength and power to his people, who are scholars, to rule leniently in this matter, for “the Lord will bless His
people with peace,” as is written, “all its paths are peace”—and there will be no peace if she becomes an agunah. In
this way, we can interpret the verse (Num. 6:26) “The Lord lift up His countenance to you”—even to
[seemingly] uproot something from the Torah, for the Lord will give you peace.
See also Elon (above, n. 12), p. 346: “The element of peace [“all its paths are peace”] has a two-fold role in the world Jewish
Law. First, it serves as a source for making law and as an interpretive principle to be applied in deciding cases. Second, it
serves as a purpose and a goal of the entire system of Jewish law, an interpretive touchstone for the Jewish legal system as a
whole.” He continues: And it is interesting to note the formulation of the point in R. Natronai Ga’on’s responsum (cited in
M.B. Levin, ’Ozar ha-Ge’onim, Gittin (Jerusalem, 1941), “Responsa,” sec. 487, p. 207): “We have seen that if one divorces his
wife after apostatizing, his get is a sound and proper get, for when all is said and done, the man issuing the divorce is the man
28
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Maimonides, to be sure, identified a halakhic
rationale—“a witness will not lie regarding a
matter subject to verification” (id.)—but it
appears that the primary motivation is that “so
that Jewish women not remain agunot”; for in
other situations, the rabbis declined to takes
such radical steps as changing the rules of
evidence. See, for example, Gittin 67a: “we are
concerned that she might hire witnesses” or
Yevamot 111a: “so that a woman not become
attracted to another man and [take steps] to
become forbidden to her own husband.”

Kindness and justice cry out for some proper
yet humane solution to be found.
We likewise found compassionate statements
regarding the mamzer (the offspring of an
adulterous or other forbidden union, permitted
to marry only another mamzer), who is
“punished” despite having committed no
offense.
Here, too, the rabbis found
distinctive ways to avoid imposing the taint.

They determined, for example, that if a woman
gave birth up to twelve months after her husband
had gone overseas, the child would be considered
legitimate (i.e., not conceived in an illicit union
after the husband’s departure), on the premise that
it had gestated for twelve months (Yevamot 12a);
only if it were born more than twelve months after
the husband’s departure would it be presumed to
be a mamzer. But the author of Sefer Halakhot
Gadolot ruled that even such a child would not be
presumed a mamzer, and, unless the husband
acknowledges the contrary, we proceed on the
premise that he had secretly returned home during
the course of the year and cohabited with his wife.
Similarly, if a married woman is widely reputed to
be acting promiscuously, her children are
nevertheless not considered to be mamzerim, since
most of her sexual activity will still be with her
husband (Sotah 27b). Even if she declares that the
fetus she is carrying is not her husband’s, she is not
believed for purposes of tainting the child (Yevamot
47a, etc.). Moreover, to be disqualified from
marrying, one must be a mamzer beyond any doubt;
“but one whose status as a mamzer is in doubt may
[marry]” (Qiddushin 77a).30 In other words, our

who betrothed married her, and if he betrothed her now, after apostatizing, would not his betrothal be effective? Moreover,
if that were not the case, what remedy would this poor Jewish woman have? Would she be imprisoned [i.e., unable to marry] forever? We find that
the rabbis ruled leniently with regard to an agunah in situations more difficult than this, and certainly here, where there is no other
remedy. And that is the halakhah.”
30 This is the rule as a matter of Torah law—i.e., in a case of doubt, a person is not to be considered a mamzer—but the rabbis
required a two-fold basis for doubt before permitting a possible mamzer to marry. For further clarification, see Responsa Yabi`a
Omer, part 5, Even ha-Ezer, sec. 2, par. 9, p. 284. In addition, the sages determined (Qiddushin 71a) that “a family [suspected of
having an unspecified taint] that has been absorbed [back into the community] remains absorbed” (R. Isaac, id.), that is, the
family “is not ostracized and no effort need be made to determine specifically who within the family is a mamzer and who is
not; rather, the doubt is not resolved and the family will be legitimate at the end of days” (Rashi ad loc.). On that basis, R.
Yohanan swore in the heavenly sanctuary (Qiddushin id.), “It is within our ability [to identify tainted families in the Land of
Israel—Rashi ad loc.], but what should I do, for great scholars of the generation are within those families.” And in accord
with R. Isaac’s view, Ran determined (at the beginning Qiddushin, chapter 4) that one who knows of a mamzer is not permitted
to publicize his information and call the family’s legitimacy into question. The position is supported by an early mishnah
(Eduyot 1:7): “Elijah does not come to declare [families] impure or pure or to ostracize them or reinstate them.” And see
Rema on Shulhan Arukh Orah Hayyim 2:5. See also Hazon Ish on Shulhan Arukh Even ha-Ezer sec. 1, par. 18, p. 8, implying that
where a case of mamzerut is known to an individual (as distinct from two witnesses), the individual is even permitted to marry
into the family at issue—mamzerut that has been “embedded” is entirely permitted. See also Berkovits (above, n. 3), pp. 116117; and see R. Moses Feinstein, Iggerot Mosheh, Even ha-Ezer, part 2, sec. 9, par. 3, who writes that the prohibition related to
marrying a mamzer pertains only to doing so knowingly, but that if one does not know a person is a mamzer, there is no
prohibition at all, and one who marries such a person is not considered even to have transgressed unintentionally. See also R.
Isaac ha-Levi Herzog, Responsa Heikhal Yizhaq, Even ha-Ezer part 1 (Jerusalem, 1960), sec. 10, par. 2, pp. 62-63. And note the
comments of R. Ovadiah Yosef on legitimizing a possible mamzer (“Histamkhut `al Bediqat Reqamot” [Reliance on tissue-sample
testing], in Rabbi Y. A. ha-Levi Mowshowitz, ed., Memorial Volume for Rabbi Shiloh Refael (Jerusalem, 1998), p. 496:
It is well known what Rivash wrote in his Responsa, sec. 447, that one should always strive to attribute a
child to a woman’s husband rather than to an adulterous union on her part, even where doing so seems
farfetched, for we know that a woman engaging in adulterous unions will take pains to avoid becoming
pregnant from them (Yevamot 35a). And Beit Me’ir wrote to the effect at sec. 156, par. 64. And I have
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rabbis of blessed memory found ways of ruling
leniently and permissively even in situations
where, in other areas, the formal halakhah
would tend to stringency. Here, however,
kindness and justice cry out for some proper
yet humane solution to be found.
Another of the many possible examples of the
phenomenon is the case of a woman who, after
ten years of marriage, has not yet borne a child.
According to the gemara, the husband must
divorce her, even if he does not wish to: “She
is sent out from him, against his will if
necessary, even by beating him” (Rif on
Yevamot 64a, etc.). Maimonides also rules that
way (Mishneh Torah, Hilkhot ’Ishut 15:5): “If he
does not wish to send her away, he is coerced,
even by beating him with a rod, until he does
so.” R. Joseph Karo likewise ruled that way in
Shulhan Arukh Even ha-Ezer 154:6. Even if
husband and wife love each other and have
been living together in harmony for many
years, the husband is compelled to divorce his
beloved wife against his will and marry another
to bear children through her and fulfill the
commandment of being fruitful and
multiplying, a commandment imposed only on
the man. Is that not a tragic situation crying
out for some other halakhic resolution?

Rema, indeed, comments that “nowadays the
practice is not to coerce at all”; he adds “the man is
believed if he says that he knows that he himself is
incapable of bearing children, and he is not
compelled to marry another woman.” Various
reasons are offered for ruling leniently, such as that
in Sefer Bigdei Kehunah of R. Meshullam Fürth
(nineteenth century) on Even ha-Ezer sec. 1, where
he writes:
It is right that nowadays, we do not compel
[divorce]…because
there
is
doubt
associated with the possibility that he will
not have children even with another
woman, and there accordingly is a view in
the Talmud that he is not to be
compelled…it provides a basis of for
adopting a posture of “simply do nothing”
(shev ve-’al ta`aseh), and thereby fulfill one’s
obligation to Heaven….
This halakhic direction reflects the feelings of
those decisors who wanted to avoid compelling
divorce in this sort of case.31 Even more strikingly,
Rivash wrote in one of his responsa (sec. 15) that
…all this [i.e., coercing the issuance of a
get] is the letter of the law. But what shall we
do when we know of no case today in

written several times that one should willingly rely on unlikely events (Parashat ’Aharei Mot), for most
women who become pregnant become pregnant from their husbands, and even if her husband was alone
with her only once, that is the rule. And he wrote to that effect in his book Netivot le-Shabbat, sec. 4, par.
109. And my colleague on the high court, Rabbis Zolty and Goldschmidt agreed with me to rule leniently
in reliance on this view.
And in the present case as well this may be relied on, for even if she is extremely promiscuous, the fetus is
attributed to her husband… And the aharonim have written that it is preferable to add the additional
doubtful circumstance that she may have been impregnated by a gentile [citing numerous authorities]. And
they all support adding this doubtful circumstance, making it twice doubtful and warranting a lenient ruling.
Congratulations to the rabbi who ruled this way for the force of his lenient ruling; he did well and I sustain
him.
31 A similar idea can be found in the responsa of R. Ben-Zion Hai Uziel, Mishpetei Uzzi’el: Responsa on the Laws of Even haEzer (Jerusalem, 1962), sec. 5, pp. 22-23. The question dates from 27 Sivan 5697 (6 June 1937); it is addressed to R. Judah
Tavyumi:
You have requested my opinion on the question posed to you regarding a man who contracted an illness
that caused his testicles to become greatly swollen. The doctors told him the affliction could prove fatal and
that the only cure was to remove his testicles, and they did so. His local rabbi thereupon advised him to
divorce his wife…for he was now maimed in his genitals (pezu`a dakka; cf. Deut. 23:2) and banned from
marrying. He replied that he was in any event unable to continue sexual relations with his wife, since his
illness had made him impotent, but that if he divorced her, he could die of starvation from lack of care and
of someone to sustain him in his old age. And so the question arose of whether we were obligated to
coerce him into divorcing his wife.
And to this, your Torah eminence properly replied…concluding [after extended, erudite, and
insightful analysis] that we were in no way permitted to compel him to divorce his wife, or even to separate
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which a court has compelled the
divorce of a woman who is childless
after ten years with her husband, and
doing so has been unheard for
generations…the
sages
in
all
generations have looked the other way,
not seeking to prevent relations in such
cases and certainly not to separate the
couple. As long as both of them wish
[to remain together]….
The sage poseq’s sensitivity is nicely expressed
in the formulation of R. Yehiel Mikhel Epstein
(1828-1908) in Arukh ha-Shulhan on Shulhan
Arukh, Even ha-Ezer, sec. 27:
The sages’ imposition of the obligation
to divorce after ten years is a great
stringency. For with respect to all the
commandments, a person is obligated
to do no more than God’s command,
and here, when he has married a
woman who is not of ambiguous
sexuality femininity…what more could
he do? The fact that he does not beget
children is “an affliction from God”
[cf. Berakhot 6a].

Let me cite one more phenomenon that supports
the basic claim that there exist fundamental values
that underlie the halakhah. “Visiting the sick”
(biqqur holim; more accurately, “frequenting the
sick” and tending to their needs) is an important
commandment referred to every morning in the
recitation of commandments “whose fruit is eaten
in this world but which continues to provide
sustenance for the life of the world to come” (cf.
Mishnah, Pe’ah 1:1).32 Maimonides (Mishneh Torah,
Hilkhot Aveil 14:1) states that “it is a rabbinic
commandment to visit the sick,” and R. Joseph
Karo (Shulhan Arukh, Yoreh De`ah 335:1)
formulates it simply: “it is a commandment to visit
the sick.”
But what is the source of this
commandment? In Sotah 14a, the gemara cites a
statement by R. Hama bar Hanina: “What does
scripture mean by ‘after the Lord your God shall
you walk’ (Deut. 13:5)? Is it possible for a human
being to follow the divine presence? Is it not said
that “the Lord your God is a consuming fire”
(Deut. 4:24)? Rather, one should walk after [i.e.,
emulate] the attributes of the Holy One Blessed Be
He….The Holy One Blessed Be He visited the
sick, as it is written, ‘And the Lord appeared to
him [Abraham] by the terebrinths of Mamre’

from her; rather, we are obligated to tell him that there is a concern about whether continuing the marriage
is permitted, but if he does not want to separate from his wife, we do not require it.
After detailed and probing analysis, R. Uziel concluded as follows:
And so I agree as a matter of halakhah with everything…said [on the matter], that this unfortunate man
should be subjected to no pressure to divorce his wife separate from her, but that our obligation is to tell
them that it would be proper to be concerned about the views of those who forbid continuing the marriage
and to divorce or at least withdraw from conjugal relations…and may God’s blessing come to them.
In general, R. Uziel tended to rule leniently. See id., sec. 11, pp. 45-47, where he permitted a kohen to maintain
relations with his wife even though some demon or spirit had come over her. See also id., sec. 15, pp. 63-64, where
he permitted a kohen to marry a woman who had been the victim of a rape; he reasoned that “to better the situation
of a Jewish woman, that she leave the fold, it was proper to permit her to marry a kohen, since not everyone would
be willing to marry a woman who had been raped. And we will have the merit of saving a Jewish woman from the
prospect of licentiousness, thereby averting improprieties within our community” (id., p. 64). At sec. 23, pp. 83-88,
regarding a kohen’s wife who had been kidnapped by brigands, he ruled that she was nevertheless permitted to her
husband and we are not concerned about the possibility of self-serving testimony on her part (p. 88). See also
Mishpetei Uzzi’el, part 2, Even ha-Ezer, sec. 20, pp. 49-51, allowing a twice- or thrice-widowed woman to marry again
(despite the concern about her husbands’ fates), and id., sec. 21, pp. 51-54, and cf. id., part 5, sec. 20-22, also dealing
with the remarriage of a multiply-widowed woman (and cf. above, n. 19). See also id., part 52 (Jerusalem, 2002), sec.
15, permitting the marriage of a woman who might be a mamzeret; id., sec. 16, regarding one with maimed genitals;
and id. secs. 17 and 18, allowing the testimony of Karaites, validating their betrothals; and holding them to be
possible (but not certain) mamzerim. Also noteworthy are R. Moses Feinstein’s tendencies to leniency in his
responsa, especially in cases involving personal matters that can cause an individual great anguish. See, e.g., Even haEzer part 1 (New York, 1974), secs. 24, 41, 63, 65, 67, etc. But this is not place to consider these matters at length.
32 On the “baraita” included in the prayers and its various versions, see Rabbi Y. Werdiger, Siddur Zelota de-Avraham, part 1.
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(Gen. 18:1 [which follows the account of
Abraham’s circumcision; hence the midrashic
inference that God appeared to visit Abraham
during his recovery]); so, too, should you visit
the sick….” At Bava Qamma 100a, we read:
“As R. Joseph taught: ‘And you shall show
them the way in which they shall walk’ (Ex.
18:20)—‘shall walk’ refers to visiting the sick”
(That is, visiting the sick is performed by
walking to where the sick person is—Perishah
on Yoreh De`ah, id.) And Nedarim 29b states:
“Resh Laqish said: Where does the Torah
allude to visiting the sick? It says ‘If these men
[Qorah and his associates] die the common
death of all men and be visited after the
visitation of all men’ (Num. 16:29). What does
this mean? Rava said ‘If they die the common
death of all men’—i.e., men who fall ill, take to
their beds, and are visited by people….”32a
Finally, Midrash ha-Hefez on Gen. 48:1 (“After
these things, it was said to Joseph ‘your father
is ill,’ so he took his two sons with him,
Manasseh and Ephraim”) states “From here we
learn that one visits the sick.”

Elemental morality guides halakhic midrash
and forges halakhic reality.
We see here that the sages were so determined
to find a biblical source for the extraordinary
(see Maimonides, Sefer ha-Mizvot, Shoresh Sheni)
commandment to visit the sick, or at least a
biblical allusion to it, that they allowed the line
between halakhah and aggadah to be blurred.33
They seem to have understood that a
commandment of this sort, demanded by
fundamental morality, simply had to be alluded
to in one way or another in scripture; and they
found it there through these midrashic
interpretations, which depart from the plain
meaning of the text. Some (such as the author
of Sefer Halakhot Gadol) went so far as to regard

the commandment itself as biblical in origin rather
than rabbinic. This is just one of many examples
of how elemental morality guides halakhic midrash
and forges halakhic reality; it follows that halakhic
reality reflects these value-based elements.
Maimonides’ attitude toward slavery provides a
good example of the extent to which these basic
moral values become fully articulated in halakhah.
Although the entire institution of slavery appears
to us today to be an immoral affront to human
dignity and liberty, Maimonides’ formulation
shows these values at work even within the laws of
slavery themselves. He writes (Hilkhot Avadim 9:8):
…the quality of kindness [hasidut, which
also has the sense of “piety”] and the way
of wisdom suggest that a person be
merciful and pursue righteousness by not
overburdening and not tormenting his
slave; [rather,] he should give him all
manner of food and drink. The early sages
would give their slaves every food that they
themselves ate and would feed their
animals and slaves before preparing their
own meals, for scripture says, “as the eyes
of servants to the hand of their master, as
the eyes of a maidservant to the hand of
her mistress” (Ps. 123:2). One likewise
should not humiliate a slave either
physically or verbally. Scripture provides
for their enslavement but not for their
humiliation.
[The master] should not
shout angrily at him; rather, he should
speak calmly to him and listen to his
complaints.
That is specified in the
account of Job’s praiseworthy qualities: “If
I despised the cause of my slave or of my
maidservant when they contended with
me…Did not He that made me in the
womb make him? Did not One fashion us
in the womb?” (Job 31:13-15). Cruelty and
brazenness are to be found only amongst
idolaters33a, but the progeny of Abraham

The Hebrew in the second part of the biblical verse is “u-fequdat kol adam yippaqed aleihem,” which NJPS renders “if their lot
be the common fate of all mankind.” The translation above, referring to visiting, is that of OJPS, identical here to the King
James Version. In view of the midrash, the use of “visiting,” albeit with a different meaning, is striking.—tra nslator ’s note.
33 On that phenomenon, see the comments of my father, of blessed memory, Rabbi Samuel Sperber, in his book Ma’amarot
[Essays] (Jerusalem, 1978), pp. 187 et seq; (Tel-Aviv, 1956), pp. 14-15.
33a See Mitsvot ha-Bayyit, Yosef David Epstein, vol. 2, (New York 19720 PP. 108-117.
32a
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our father—Israel, on whom the Holy
One Blessed Be He bestowed the
goodness of the Torah and to whom
he gave righteous statutes and laws—
are merciful to all. And the attributes
of God, which we are commanded to
emulate, include “his mercies are upon
all his works” (Ps. 145:9) and all who
show mercy receive it, as it says, “and
show you mercy and have compassion
on you and multiply you” (Deut.
13:18).34
We conclude this section with Maimonides’

words in Mishneh Torah, Hilkhot Shabbat 2:3—“and
so you see that the Torah’s laws are not meant to
bring punishment to the world but mercy,35
kindness, and peace.” We have here the clearest
formulation of the idea that it is those basic values
that underlie halakhic rulings. Our contemporary
sages have much to learn from these remarks by
the greatest of guides for the halakhically
perplexed.36
The clear implication of this analysis is that
halakhic creativity and innovation must go forward
with greater sensitivity to the demands of the
moral values that are central to the halakhic
process.

See R. Jacob Ariel, “Musar va-Halakhah – Teguvah le-Ma’amaro shel ha-Rav Mikha’el Avraham” [Morality and Halakhah –
response to the article by Rabbi Michael Abraham], Aqdamut 16 (2005), pp. 170-171.
35 See Responsa Heikhal Yizhaq, Even ha-Ezer, part 2 (Jerusalem, 1967), sec. 85-86, pp. 305-315, regarding the following
question: “A kohen had married a widow, on the presumption that she was available, and it later was learned that her deceased
first husband had a brother and that she required yibbum [levirate marriage to the brother or release from that obligation
through halizah]. The brother was a Sabbath desecrator who openly ate non-kosher food. While married to her first
husband, the woman had undergone major surgery to remove her uterus and other reproductive organs, and her physicians
said it was clear that she could never bear children. The husband and wife were devoted to each other and said that requiring
them to separate would be at the cost of their lives. Is there any way to rule permissively here, and how can it be done?”
Following a long and detailed analysis, Rabbi Herzog arrived at a permissive ruling.
36 As another example, we may cite the case of the oft-widowed woman (presumed to somehow be the cause of her husbands’
deaths); the Rosh there ruled that her husband was to be coerced into divorcing her (Ketubbot, chapter 4, sec. 3). Ritva likewise
wrote (on Yevamot 64b), citing an actual case, that the husband was to be shunned until he divorced her, and similar views are
expressed or implied by Nimuqei Yosef (citing Ritva, ad loc), Sefer Hasidim (sec. 477-478), Tur, Even ha-Ezer, sec. 9, and Shiltei
Gibborim ad loc. Maimonides, however, wrote (Responsa Pe’er ha-dor, sec. 146) that “it has become a widespread practice among
us that a [multiply-widowed] and presumed [dangerous] woman would not be betrothed without first being asked whether she
wishes it; whether the prospective husband is satisfactory to her; whether there may be some other man who wants to betroth
her; and whether she is doing this wholeheartedly. Only then is she betrothed before witnesses, and then the court write a
ketubbah for her and she then enters the huppah and the seven [marriage] blessings are recited. That was the practice in [various
sages’ courts] and in all the courts that followed them, and so have we ruled and practiced in Egypt since the day we
arrived….” At first glance, this appears to be contrary to the express statement of the gemara at Yevamot 64b and Niddah 64a
(and also Yevamot 24a) that “she shall not marry a third”; but Maimonides understands the statement to mean not that there is
an outright prohibition (related to possible danger to human life) but only grounds for concern.” (See Responsa Pe’er ha-dor, ed.
R. David Joseph, part 1 (Jerusalem 1984), pp. 282-287; the editor’s notes there cite a wealth of additional sources.) The Noda
bi-Yehudah likewise dealt with the issue (Even ha-Ezer, sec. 9; Makhon Yerushalyim edition [Jerusalem, 1994], pp. 27-28), writing
to a beloved student, whom he understood to be seeking a permissive ruling in the matter. He wrote: “Know, my beloved,
that the words of the Shulhan Arukh Even ha-Ezer sec. 9, are open before you, and you see that it is impossible to permit this ab
initio, yet many have acted permissively without being stopped, and it is enough that I will not stop you. And since I see that
your desire is to reach this result, I will set forth for you Maimonides’ statement in his responsum….” After quoting the
foregoing responsum, he continues: “But Rosh ruled very stringently on the matter” He finds it difficult to rule contrary to
Rosh, but his mercy and compassion for his student lead him to go on: “Know that I am able to come up with one basis for
leniency…,” and he goes on to offer a novel rationale. But he then concludes: “But since I have not found this opinion to be
held by any earlier authority, I am not brazen enough to explicitly permit it; but the explanation I have opened up before you
and anyone else who may want to act in that manner should suffice to provide a peg to rely on and assuage any fear of doing
so.” We see how that great decisor struggled with the issue, as his sense of compassion led him to strive mightily to find a
way to ease his beloved student’s difficult personal situation. (And see the comments at the end of the edition of the
responsa, p. 371, finding added support for the Noda` bi-Yehudah’s position.) See also R. Aryeh Leib Gelman, Ha-Noda biYehudah u-Mishnato le-Or Pesaqav u-Derushav [The Noda bi-Yehudah and his teachings in light of his responsa and homilies]
(Jerusalem, 1962), chapter 5, pp. 43-59, “Compassion in law.” In connection with this characteristic of his rulings and in the
ensuing chapter (pp. 51-52), he deals with the “the force of a permissive ruling” as a theme pervading his decisions. (See
above, n. 16, regarding Rabbi Uziel’s approach to the issue of the presumptively dangerous woman; and see below, n. ___,
with respect to the force of a lenient ruling.)
34
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The “Friendly” Decisor
Having identified various directions in halakhic
decision-making, we turn now from the
process to its practitioners and examine the
qualities that properly characterize a rabbi
acting as decisor.
We begin with three
talmudic accounts that present traits to be
avoided. First, a story recounted at Gittin 31b:
R. Huna and R. Hisda were seated
together, and Geniva came toward
them.37 One said to the other, “we
should rise before him,38 for he is a
scholar.” The other said, “do we rise
before someone contentious [Rashi:
one involved in conflict]?”
He
[Geniva] reached them and said “What
subject have you been discussing? They
said, “Winds.” He said, “R. Hanan bar
Rava said in the name of Rav: Four
winds blow each day, and the north
wind blows with all of them [Rashi:
The north wind is pleasant, neither hot
nor cold, and it sweetens all the other
winds]; without it, the world could not
endure even one hour. And the south
wind is the harshest of all, and were it
not stopped by a hawk, it would
destroy the entire world, as is said,
‘Does the hawk soar by your wisdom
and stretch her wings toward the
south’ (Job 39:26).”38a
Naturally enough, many asked how these sages
could have responded untruthfully to Geniva’s
question, telling him they had been discussing
the winds when they had, in fact, been doing

nothing of the sort. One exponent of the Musar
movement replied on the basis of a statement in
Mishnah ’Avot 3:10—
He [R. Hanina bar Dosa] would say: One
who is pleasing to human beings [literally,
from whom the human spirit (ruah, which
also means wind) takes pleasure] also is
pleasing to God; one who is not pleasing
to human beings is not pleasing to God.

It is not enough to be a scholar, the scholar must
also be pleasing to human beings.
It was these “winds” that they were speaking of:39
that is, it is not enough to be a scholar, but the
scholar must also be pleasing to human beings,
such that their spirits (“winds”) take pleasure from
him; only then will he be pleasing to God. And so
we find it said in ’Avot de-Rabbi Natan, version, 1,
chapter 22:
He would say: To what can we compare a
person who does good deeds and has
studied much Torah? To a tree standing
near the water, whose branches are few
and whose roots are many. It stands firmly
in its place even if faced by winds from all
directions, as it is said, “He shall be like a
tree planted by streams of water…” (Ps.
1:3). To what can we compare a person
who does not do good deeds but has
studied much Torah? To a tree standing in
the desert, whose branches are many and
whose roots are few. When a wind blows
on it, it is uprooted and turned on its face,

Geniva was a scholar, as we learn from Yerushalmi `Avodah Zarah, chapter 2, 41d-45a and from the course of this story in
Gittin 62a. See, more broadly, the article by M. Barr in Tarbiz 31,3 (1962), pp. 281-286.
38 Cf. Shabbat 31b: “Let us rise before him, for he is man who fears sin [i.e., he is pious]”; Qiddushin 33b: “R. Ezekiel is
different, for he is a man who does great things, and even Mar Samuel rises before him.”
38a There is a wide literature on the ancient’s concept of the four winds. We point out a number of articles on the subject: G.
Roeder, “Winde,” in W.H. Roscher, Ausfuhrliches Lexikon der griechischen und romishchen Mythologie (Leipzig 1935) pp. 508-511; H.
Steuding, “Windegotter,” ibid. pp. 511-517; Franz Cumont, “Les Vents et les Anges Psychopompes” in T. Klausner and A. Rucker,
Pisculi, Studien zur Religion und Kultur des Altertums (Munster 1939) pp. 70-75; idem, Recherches sur le Symbolisme Funeraire des
Romains, Bibliotheque Archeologique et Historique, 35 Paris 1942 pp. 146-176: “Les Vents dans la Sculpture Funeraire”; H.G. Gundel,
Weltbild und Astrologie in der Griechischen Zauberpapyr, Munchner Beitrage zur Papyrusforschung und Antiken Rechtgeschichte 53,
(Munchen 1968), pp. 13-14; R. Bocke. “Winde,” Paulys Real-Encyclopadia der classischen Altetumswissenschaft 2/8, 1958,
pp. 2211-2387; M.D. Betz, The “Mithras Liturgy (Tubingen 2005) pp. 143-145.
39 R. Isaac Klein examines this passage in a short, nicely done article in Proceedings of the Rabbinical Assembly (1974), pp. 163-165.
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as it is said, “He shall be like a tamarisk
in the desert…” (Jer. 17:6).
It is clear, then, that one who is unworthy of
being honored by his fellows cannot be a
communal leader, and one is contentious and
quarrelsome cannot provide instruction on
what the Torah requires. The rabbi who
provides such instruction must not only be a
scholar who reveres God’s word; he must also
be concerned that his rulings be good for
people, and then the spirit of God will take
pleasure from him.
The second incident appears at Mo`ed Qatan
17a:
A certain scholar was rumored to have
acted improperly. R. Judah said: what
shall we do? If we excommunicate him,
we lose his needed erudition. If we do
not excommunicate him, the Name of
Heaven is desecrated. He said to
Rabbah bar bar Hannah: Have you
heard of any precedent in this matter?
He replied: R. Yohanan said as follows:
What is the meaning of the verse “For
the priest’s lips should keep
knowledge, and they should seek the
law at his mouth; for he is the
messenger [mal’akh, which also means
“angel”] of the Lord of Hosts”
(Malachi 2:7)? [It teaches] that if the
rabbi resembles an angel of God [in
probity], they should seek the law from
his mouth; if not, they should not seek
the law from his mouth.40 So R. Judah
excommunicated him. Later, R. Judah

became gravely ill, and the rabbis came to
visit him, the excommunicated scholar
among them. When R. Judah saw him, he
smiled. He [the scholar] said to him: is it
not enough that you excommunicated me;
must you laugh at me as well? R. Judah
said: I am not laughing at you; I am smiling
because as I go to the other world, I am
happy that even with regard to one [as
great a scholar] as you, I [showed no favor]
but acted in accord with the law.
R. Judah died, and the scholar came to the
study
hall
and
asked
that
his
excommunication be ended. The rabbis
said to him: There is none here as great as
R. Judah, and only such a person could end
the ban. But go to R. Judah the Prince [in
the Land of Israel] and ask him to cancel
the ban. He went before him, and [R.
Judah the Prince] said to R. Ammi: Go
look into the matter, and if the ban should
be cancelled, do so [as my agent]. R.
Ammi looked into the matter and
concluded the ban should be lifted. R.
Samuel bar Nahmani arose and said: The
excommunication of a maid in R. Judah
the Prince’s household was not lightly
lifted and was kept in place for three years;
should not this excommunication by R.
Judah be treated just as seriously? R. Zera
said: Is it not remarkable that [R. Samuel
bar Nahmani], chose just this day to come
to the study hall, after not having come for
several years? We learn [from this seeming
coincidence] that the ban should not be
lifted, and they did not lift the ban. The

Cf. the passage at Hagigah 15b, where the same verse is cited in the course of expressing surprise at how R. Me’ir could
have learned Torah from “Aher,” as Elisha ben Abuyah was called after becoming an apostate. That passage, and this subject
in general, are discussed by Neriyah Gotel in his comprehensive article “Bein Qabbalat ha-Emet ‘mi-Mi she-Amerah’ le-vein
Qabbalatah ‘mi-Mal’akh ha-Shem Zeva’ot’” [Between accepting the truth “from whoever utters it” and accepting the truth from
“an angel of the Lord of Hosts”], in Sefer Iyyunim be-Hinukh Ivri [Studies in Jewish education], vol. 9 (Jerusalem, 2004), pp. 129151, esp. pp. 137 et seq. At p. 139, he cites the passage in Ta`anit 7a explicating Deut. 32:2—“‘My teaching shall drop as the
rain; my speech shall distill as the dew’: If he is a scholar who conducts himself properly, he is like dew; if not, cast him down
like rain.” The passage also explicates Deut. 20:19—“For man is like a tree of the field.” “Is man in fact like a tree of the
field? Rather, it is because the verse previously said ‘you may eat of them but shall not cut them down’ while [the next verse]
reads ‘you may destroy and cut down.’ How can that be? If he is a scholar who conducts himself properly, you may eat of
him and shall not cut him down; if not ‘you may destroy and cut [him] down.’” See also his consideration of how the rishonim
(the Tosafists and Maimonides) and the aharonim (Maharal and Rabbi Kook) treated the issue; there is no need to reproduce
his instructive analysis here.
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excommunicated scholar departed in
tears, was stung on his genitals by a
wasp, and died. He was brought to
burial in the graves of the pious, but
was not received there; he was brought
to burial in the graves of judges, and he
was received. Why? Because they acted
in accord with the view of R. Il`a’i. As
was taught in a baraita: R. Il`a’i says: If
you see a person whose evil impulse

overcomes him, he should go to a place
where he is not known, don black
garments like a mourner, and do what his
heart demands, but not desecrate God’s
name in public.
In other words, a rabbi who is supposed to serve
as a guide to others must be clear of any taint41 and
extremely strict with regard to proper conduct.42
This calls to mind the statement in Yoma 86a:

See the comments of Maharik (R. Joseph Colon) on rabbis “of poor repute, through whom the Name of Heaven is
desecrated” (Responsa Maharik, sec. 161). Great rabbis would go to extreme lengths to distance themselves from any scintilla
of sin; it is told, for example, that when the Holy Grandfather, R. Israel of Vishnitz, would send a letter by messenger rather
than by post, he would nevertheless tear a postage stamp. See Nathan Elijah Roth, Sefer Qedosh Yisra’el (Benei-Beraq, Qiryat
Vishnitz, 1976), pp. 247, 248. See also Sefer Mei’ir Eynei Yisra’el (on the Hafez Hayyim), 2/1 (Benei-Beraq, 1991), pp 291 et seq.,
on his care to avoid any sort of misappropriation; Rabbi H. D. Ha-Levi, Sefer Aseh Lekha Rav, part 3 (undated), p. 72, declaring
that a rabbi should never receive any gifts. On that, see also R. Menasheh ha-Qatan (=Klein), Sefer Meshaneh Halakhot, part 6
(Israel, 1973), sec. 288, p. 354, reporting that the Hafez Hayyim “once sent a letter by messenger and tore a postage stamp so as
to cause no loss to the government.” And he once ruled that way in a similar case in the United States.
42 Cf. the responsum attributed to R. Amram Ga’on, cited in Shut Hilkhot Pesuqot min ha-Ge’onim [Geonic responsa], ed. R. Joel
ha-Kohen Miller (Crakow, 1893; photo-offset, Jerusalem, 1967), sec. 92, pp. 51-52: “A congregational cantor who is the
subject of bad reports must be removed by the congregation and replaced with another, for one who strives to make Israel
pleasing before their Father in Heaven must be righteous and upright and without any blemish, and of one who is not so, the
sages said: ‘My heritage has become to me as a lion in the forest, raising her voice against me; therefore, I have hated her’ (Jer.
12:8)—this refers to one who leads prayers though not worthy” (Ta`anit 16b). (This responsum appears in Sefer Rav Amram
Ga’on, part 2, sec. 55, ed. D. Goldschmidt [Jerusalem, 1972], p. 94 and in Sefer ha-Manhig, beginning of Hilkhot Ta`anit, ed. Y.
Refael [Jerusalem, 1978], p. 269, and elsewhere. For other citations to its appearance among the rishonim, see the editor’s note
to line 15, id., and Goldschmidt’s note id. See also B. M. Levin, Ozar ha-Ge’onim, Ta`anit [Jerusalem, 1933], sec. 55, pp. 27-28,
and Sha`arei Teshuvah, sec. 51, in the name of R. Hai.) Maimonides, however, was asked about “a man renowned as a cantor, a
scholar, but he was reputed to have committed a sin best not mentioned, though it was not verified by competent
witnesses…. Must such a man be removed from his cantorial office or not?” He responded that no official should be
removed from office on account of a rumor, even if he is not known to have enemies [who might have spread the rumor
maliciously]. (Teshuvot ha-Rambam [Responsa of Maimonides], ed. Rabbi A. H. Freiman [Jerusalem, 1934], sec. 18, pp. 16-17;
ed. Rabbi Y. Blau, part 1 [Jerusalem, 1958], sec. 111, pp. 191-194; cited in Radbaz , part 2, #2078; and in Birkhei Yosef on Orah
Hayyim 53:9.) In his ruling, Maimonides seems to rely on a statement in Yerushalmi Sanhedrin 2:1—“R. Li`ezer said: a high
priest who sins is lashed [apparently in private] but is not removed from office. R. Mana said: why is it written ‘[Neither shall
he go out of the sanctuary, nor profane the sanctuary of his God]; for the consecration of the anointing oil of his God is upon
him; I am the Lord’ (Lev. 21:12)—as it were, just as I [God] retain My sanctity, so does Aaron retain his sanctity.” (It may be
that the words “nor profane the sanctuary of his God” led to a concern about desecrating God’s Name.) Maimonides ruled
likewise in Mishneh Torah, Hilkhot Sanhedrin 17:8: “A high priest who sinned is beaten by [verdict of a court of] three, like any
other person, and returns to his high office.” In halakhah 9, however, he writes: “But the head of the academy who sins is
lashed but does not return to his office, not even to serve as simply a member of the Sanhedrin, for sanctity may be increased
but not diminished” (and see the continuation of the passage from the Yerushalmi, id.) In Usha they enacted that “a judge who
transgressed is not excommunicated; rather, he is told ‘be honored, but remain at home’ (2 Kings 14:10). If he transgresses
again, he is excommunicated because of the desecration of God that is involved. And this disagrees with Resh Laqish, for
Resh Laqish said: a scholar who sins is not publicly excommunicated, as it is written, ‘You shall stumble in the day, and the
prophet also shall stumble with you in the night’ (Hosea 4:5)—cover him at night [i.e., punish him secretly]” (Mo`ed Qatan
17a). Cf. Yerushalmi Mo`ed Qatan 3:1, stating, in the name of R. Samuel in the name of R. Abahu, “a cantor [who commits an
offense] is not removed from office, but he is told ‘be honored, but remain at home.’” And see Shulhan Arukh Orah Hayyim
53:25 and Magen Avraham ad loc. And see the comments of R. Issachar Tamar on Yerushalmi Mo`ed Qatan, id., Alei Tamar, part
3 (Alon Shevut, 2005, pp. 322-323, and id., Seder Neziqin on Sanhedrin, id. (Israel, 1983), p. 101; and id., on Horayot 3a, pp
302-303. See also Responsa Hatam Sofer, Orah Hayyim sec. 41, who deals with this issue and concludes as follows: “In any case,
I am perplexed about whether to remove a rabbi who has sinned from office,” and he turns to R. Zalman Margaliot: “Please
let me know your exalted opinion on this.” The matter need to be further considered, but nowadays it seems straightforward
that a rabbi who has sinned should be removed from office to avoid desecration of God’s Name; for nowadays, word of such
affairs spreads quickly through the media and become a public matter.
41
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“What constitutes desecration of God’s Name?
Rav said: ‘If one like me takes meat from a
butcher without immediately paying for it.’”43
The third incident is recounted at Ta`anit 23b24a:
R. Yosi bar Abin regularly studied
before R. Yosi of Yuqrat, but he left
him and came to study before R.
Ashi….[R. Ashi] said to him, “Does
not my master regularly study before R.
Yosi of Yuqrat?” He replied, “Yes.”
He said to him, “Then why did my
master leave him and come here?” He
replied, “Would a man who is not
concerned about his son and daughter
be concerned about me?” What was
the incident regarding his son? One
day, hired workers were working in R.
Yosi of Yuqrat’s field. The hour grew
late, and food had not been brought to

them. They said to his son, “We’re
hungry.” They were seated under a date
tree, and he [R. Yosi’s son] said, “date tree,
date tree, bring forth your fruit so father’s
workers may eat.” The tree brought forth
fruit, and they ate. By and by, his father
arrived….He said, “My son, you burdened
your Creator with bringing forth fruit
early? You, too, will die early.” What was
the incident regarding his daughter? He
had a beautiful daughter. One day, he saw
a man cutting through a thorn-fence to
look at her. He asked him, “What are you
up to?” He replied, “I may not have
merited marrying her; can I not merit
gazing on her?” He [R. Yosi] said to her,
“My daughter, you cause people trouble.
Return to your dust, so you are not a
stumbling block to people.”
We see that a person of such exaggerated piety,44
of such extreme halakhic opinions,45 is not fit to be

Cf. the pronouncement of R. Shabbetai in Pesiqta Rabbati, chapter 33 (anokhi anokhi), ed. Ish-Shalom (Vienna, 1880), 150a.
The wording of R. Shabbetai’s statement there is obscure, but its point is that the judge must be entirely above suspicion in all
respects.
44 On manifesting excessive piety, see Maimonides, Mishneh Torah, Hilkhot De`ot 3:1: “Lest a person say: Since jealously, desire,
and ambition are bad things that bring about a person’s demise, I will separate myself from them entirely and go to the other
extreme, to the point of not eating meat, not drinking wine, not marrying, not living in a nice house, and wearing sackcloth
and harsh wool instead of nice clothes…that, too, is a bad way of life and is forbidden. One who follows such a path is called
a sinner….The sages forbade self-flagellation by fasting, and of all such things, King Solomon said ‘Be not overly righteous
and do not make yourself overly wise; why should you destroy yourself?’ (Eccl. 7:16).” See also the sources cited in my
Minhagei Yisra’el, part 2 (Jerusalem, 1991), pp. 127-128, n. 1*:
See, for example, the remarks of R. Rafael Mordecai Malki on one who bundles stringencies of all sorts and
follows all of them: “not only do we not allow it, but such a person is a fool walking in darkness, who means to
make things better but actually makes them worse; one who does so is a pious fool, and of him scripture says, “be
not overly righteous” (Eccl. 7:16). (Cited by Benayahu, in the Rabbi Isaac Nissim Memorial Volume, part 6
(Jerusalem, 1995), p. 295.) See also Yam shel Shelomoh, Bava Qamma_ (on Bava Qamma 81b): “…If so, it
follows that Bar bei Rav should be shunned, for he is pretentiously stringent with regard to matters that all
Israel has come to regard as permitted…and even where it is not so obvious that something should be
permitted, one should not be more stringent than his teacher unless he has proof for a contrary view.”
(See also J. J. Schachter, The Neglected Mizvot [1990], pp. 40-47). One should also consider the comments of
Maharshal (Responsa, sec. 27) regarding whether it is permissible to wear a freshly laundered shirt on Shabbat
Hazon [the Sabbath before Tishe`ah be-Av] or whether refraining from doing so is proper abstinence: “it
seems to me that acting stringently here and abrogating the pleasure of the Sabbath is the piety of fools”
(cited in Matteh Mosheh, sec. 736 and Magen Avraham 551:4). It is also worth noting the words of R. Eliezer
Papu, Hesed la-alafim (Salonika, 1841) sec. 135, note 9: “…one must be balanced in judgment, not being
excessively pious and filled with pretension.” (The reference is to kissing a Torah scroll by hand rather than
directly by mouth. See also R. Reuven Amar’s remarks in Minhagei ha-Hida, vol. 1 (Jerusalem 1990) pp. 9697. ) On the issue of when stringency is considered foolishness and when it enhances observance of the
commandment, see Shulhan Arukh ha-Rav, Orah Hayyim 32:8.
I cited additional sources on the point in Minhagei Yisra’el, part 4 (Jerusalem, 1995), pp. 285-286:
This opposition to excessive piety is sharply expressed by R. Joseph Karo in Kesef Mishneh on Hilkhot
Terumot 1:11, objecting to “a certain sage”—R. Joseph Ashkenazi (see Derishah on Yoreh De`ah 331:11)—
43
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a halakhic guide and educator. And since every
rabbi must also be an educator, a person
having an extraordinarily extreme approach is
not fit to serve as a rabbi in Israel (and see
below, n. 50). In the words of Rabbi A. I.
Kook, of blessed memory (Orot ha-Qodesh, part
3, p. 27): “It is forbidden to allow fear of
Heaven to displace a person’s natural morality,
for then it is no longer pure fear of
Heaven….”46

A person of such exaggerated piety and extreme
halakhic opinions is not fit to be a halakhic guide
and educator.
An additional quality needed by a poseq, the sages
teach us, is the courage to decide between differing
opinions in order to arrive at an accepted halakhic
conclusion. We find this expressed in Tosefta

who wanted to act stringently with regard to priestly gifts and tithes taken from crops grown by gentiles on
land purchased in the Land of Israel and harvested by the gentiles. R. Karo writes:
“The widespread practice throughout the Land is Israel follows the ruling of [Maimonides], and we have
never heard anyone disputing that. But now, a certain sage arises, who thinks he is acting piously by doing the
opposite of the common custom, and tithes produce grown on the gentile’s land., and he goes and entices others
into following his ruling. And it seems plain to me that they should be stopped from doing so, because of
the prohibition against dissension, and also because in all of these parts, we have accepted [Maimonides’]
ruling, and we should respect the dignity of the earlier authorities who undertook to follow his words [see
Minhagei Yisra’el part 2, p. 119, end of n. 69 and n. 63 below ad fin]. Accordingly, it should be decreed that they
not follow that [new] practice, and compliance should be compelled if necessary…. And afterward, the stringency
spread, to the point that the city’s sages had to take remedial action. They all convened and issue a decree
formally banning, forever, any tithing of produce purchased from a gentile except to the extent hitherto
practiced in accordance with Maimonides’ determination.”
(The dispute regarding this matter is nicely described by S. H. Horodetsky, Olei Ziyyon [Immigrants to Zion] [Tel-Aviv, 1947],
in the chapter on R. Joseph Ashkenazi, esp. p. 67.)
R. Karo’s reaction resembles that of the Mabbit to the same Safed-based group of “wise, prominent, and worthy” men of
exaggerated piety. See the article by K. Horowitz cited in Minhagei Yisra’el, part 2, p. 139, n. 27, the other sources cited there,
and the comments of the Mabbit there quoted, including his trenchant remark, “Do not be excessively pious; what the Torah
forbade should be enough for you.” See also Responsa of Marashdam, Yoreh De`ah sec. 193. (And see also Me’iri’s comments
against excessive piety, cited in the next note.)
For more on this idea, see Mei’ri, Magen Avot, Inyan ha-Esrim (end) (ed. R. Yekutiel Kohen [Jerusalem, 1989], p. 237):
I have the same view regarding excessive piety that knows no bounds, even though they manifest that piety
in prayer and attribute it to what is needed to fulfill the commandment; but I see it as what the Yerushalmi
(Pesahim 4:1) meant when it said the practice of some women who refrain from working every Saturday
night is not a custom, that is, it is nothing but inappropriately excessive piety, and one should not be concerned
about following it as a custom. But until they complete reciting the passages that are recited at the
conclusion of the Sabbath, it is a proper custom not to work (even though it entails more than is required),
and it should not be annulled.
See also the continuation of what I wrote there, and here I can only sample the vast literature on the subject. As a final
example—one of many that could be cited—consider the comments of Shibbolei ha-Leqet by R. Zedekiah bar Abraham the
physician (thirteenth century), sec. 194 (ed. Buber, p. 151). At issue is “a case in which Purim fell on Sunday, and the
community advanced the [Purim eve] fast to the previous Thursday, following the custom of the communities. A certain
woman who had to travel to the seat of government [on that Thursday] asked our master [R. Solomon, of blessed memory,
i.e., Rashi] whether she could fast the following day [Friday] and eat today because of the rigors of her journey. My master
responded: this fast is neither biblical nor rabbinic in origin but is merely a custom…nevertheless, I will not permit a person
to separate himself from the community, for we say “do not cause dissension,” that is, do not form multiple groups. Some
ascetics fast with the community on Thursday and then fast again on Friday in order to fast as close to Purim as possible, and
our master [Rashi] applied to them the verse “and the fool walks in darkness” (Eccl. 2:14), for the fast is only a custom, and
this stringency treats it as if it were established by the Torah; and since the many have adopted the custom of fasting on
Thursday, that suffices.” (On “do not cause dissension” (lo titgodedu), see Y. D. Gilat, in Bar-Ilan, 18-19 (1981), pp. 79-18, and
my Minhagei Yisra’el, part 3 (Jerusalem, 1994), pp. 108-112, etc.)
45 See R. Issachar Tamar, Be-alei Tamar on Yerushalmi, Shabbat 13b (Alon Shevut, 1992), p. 155, and the comments thereon by
R. Yehuda Henkin Responsa Benei Banim, part 4 (Jerusalem, 2005), sec. 24, end of par. 2, p. 84.
46 Orot (Jerusalem, 1963), p. 27; Zvi Yaron, Mishnato shel ha-Rav Kook [The teachings of Rabbi Kook] (Jerusalem, 1974), p. 138;
Schiffman, above, n. 26, p. 248.
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Shabbat 15:7 (ed. R. Saul Lieberman, p. 77). At
issue is the question of muqzah (items having
no permitted use on Sabbath or festival days
and hence subject to various restrictions
related to touching or moving them) as applied
to left-over food crumbs and waste:
The House of Hillel say: bones and
shells may be lifted off the table [i.e.,
may be picked up by hand to be
thrown in the trash]. The House of
Shammai say: One removes the entire
table and shakes it [i.e., the tray on
which the food is placed, which serves
as a table and is referred to by the
rabbis as tabla, is picked up and shaken
into the trash, but the crumbs
themselves are not touched directly].
Zechariah ben Avqilas acted in accord
with neither the House of Hillel nor
the House of Shammai; rather, he took
the bones and tossed them behind the
sofa [on which they were seated during
the meal]. R. Yosa said: The reticence
of R. Zechariah ben Avqilas caused the
sanctuary to be burned.
R. Zechariah ben Avqilas seems to have been
an important rabbi and leader toward the end
of the Second Temple period (as we learn from
an account in Bavli, Gittin 56a47 ) and he was
required to decide between the views of the
House of Hillel and the House of Shammai.48
But his reticence—i.e., his failing to regard

himself as worthy of rejecting one opinion and
ruling in accord with the other—prevented him
from deciding whether to pick up the bones or to
shake the table, “and he kept himself from placing
the bones on the table at all, so he would not have
to remove them. This reticence was a pervasive
trait, manifesting itself in other areas as well.”49
The sages criticized him on that account, seeing his
excessive “reticence” as a weakness betraying a
lack of leadership, which ultimately brought about
the destruction of the Second Temple.50

His enactments “to repair the world” manifest a
tendency to adapt the law to life as it changes,
ensuring that the exigencies of life do not distance
people from Torah.
As an exemplar of the desirable contrary trait, we
need only consider Hillel the Elder. In both his
personal life and his halakhot and enactments, he is
the prototype of the leader who acts as a leader
should. In Avot 1:12, he sets basic guidelines for
interpersonal behavior: “be of the students of
Aaron, loving peace and pursuing peace, loving
[God’s] creatures and bringing them closer to Torah. A
series of well-known incidents recounted at Shabbat
31b show his endless patience, and Ketubbot 67b
tells how he would welcome converts and bring
them under God’s wings.51 His enactments “to
repair the world” (Mishnah Gittin 4:3) prominently
manifest a tendency to adapt the law to life as it
changes, in a manner ensuring that the exigencies

The Talmud there reports, in the name of R. Yohanan (according to the printed versions) that “the reticence of R.
Zechariah ben Avqilas destroyed our house, burned our sanctuary, and exiled us from our land. The context was the
proposal by the sages of the Sanhedrin, in a certain situation, that an invalid sacrifice be brought or that the informer Bar
Qamza be killed; R. Zechariah was concerned about what the opponents of the proposal “would say.” That was a weakness,
for he was more concerned about what people would say than about the ruling itself. (See below.) The incident has been
widely examined but deserves another intensive and extensive analysis, including a comparison of the various parallel versions
of the text, and this is not the place for that study. We cite only the article by David Rokeach, “Zekhariyah ben Avqilas –
Anvitanut o Qana’ut?” [Zechariah ben Avqilas: reticence or zealousness?] Ziyyon 53 (1988), pp. 53-56, which offers a different
explanation of the episode and cites the principal literature on the subject. But I interpret it differently.
48 This was before the heavenly voice proclaimed that the halakhah is in accord with the House of Hillel.
49 R. Saul Lieberman, Tosefta ki-Feshutah, Shabbat, p. 269.
50 His weakness, and the rabbis’ harsh critique, are evident as well in the version of the story of Qamza and Bar Qamza that
appears in the Genizah text of Midrash Eikhah Rabbah (Z. M. Rabinowitz, Ginzei Midrash [Midrash archives] (Tel-Aviv, 1976),
p. 153: “and he saw there [at the banquet] R. Zechariah ben Avqilas, who was uncertain whether to protest and did not
protest” the conduct that ultimately led to disaster.
51 So, too, Shabbat 31a. See the analysis by Jonah Frenkel in his Sippurei ha-Aggadah – Ahdut shel Tokhen ve-Zurah [Aggadic
Narrative: Harmony of Form And Content] (Tel-Aviv, 2000), pp. 296-302.
47
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of life do not distance the people from the
Torah:52 enactments to help a woman collect
amounts due her under her ketubbah from her
former or late husband’s children (Gittin, id.);
the prozbol enactment already mentioned (id.),
and enactments related to the sale of houses in
walled cities (Arakhin 4:3). His qualities were
summed up in his eulogy: “Be kind, be humble,
a student of Ezra” (Tosefta Sotah 13:3; Sotah
48b), and they were transmitted to his students,
who likewise were “calm and unpretentious”
(Eruvin 13b); the halakhah, therefore, was fixed
in accord with their views.

This quality of kindness toward others acquires
halakhic expression in the maxim that “the force of
permissive ruling is paramount.”53 We note here
what the Taz had to say on the matter in Yoreh
De`ah 141:2, following a discussion of the Tur’s
ruling and rationales on several issues related to the
prohibition of idolatry:
It appears that even though doubtful cases
regarding idolatry are resolved stringently,
it is proper to rule leniently wherever there
exist rationales for both lenient and
stringent rulings, for we have the general
principle that a prohibition is not to be

See Enziqlopediyah le-Hakhmei ha-Talmud ve-ha-Ge’onim [Encyclopedia of talmudic and geonic sages], ed. M. Margaliot
(Jerusalem, 1952), part 1, p. 248.
53 See Berakhot 60a; Eruvin 72b; Gittin 41b, 74b; Qiddushin 60b; Hulin 59a; Niddah 59b. See also P. Schiffman, “Hirhurim al hahumra” [Reflections on Stringency], Turei Yeshurun 35 (Shevat-Adar 5733 [1973]), pp. 10-11; E. Schochetman, “Koah Dehetera
Adif: The Power to Issue a Lenient Ruling,” Jewish Law Association 1 (1992), pp. 126-155. See also the remarks of R. Hayyim
Hirschensohn, Malki ba-Qodesh, part 6 (Sevini 1928), p. 161:
…But it is the way [of those he is criticizing] to fear every shaft of light that penetrates the Jewish camp, as
if our Torah (God forbid) were not a Torah of life and light. And they do not recognize that the force of
permissive ruling is not only paramount on its own; rather, it is the fundamental force of our Torah and
our religion, which frees man from the many awesome prohibitions to which idolaters felt subject, as they
had to watch every step they took to avoid angering their gods and to appease them. The Torah, however,
forbade only those things that naturally produce bad results for man, and its ways are ways of pleasantness,
setting conditions of conduct in all areas that do not interfere with life; and if they are properly understood,
it is clear that they do not at all impede life, as I have explained at length on several occasions….A note
should be added here on the matter of stringency. It is clearly stated in Yerushalmi Sotah 8b that just as it is
forbidden to declare the impure pure, so is it forbidden to declare the pure impure. And Bavli, Berakhot 28b
reports in the name of R. Nehuniya ben ha-Qaneh that [a sage about to issue rulings] prays, among other
things, that “I not declare something impure to be pure or something pure to be impure.” The Shakh, in
Qizur Hanhagat Hora’ot Issur ve-Heter, sec. 9 (in Yoreh De`ah 245), explains more broadly that just as it is
forbidden to permit the prohibited, so is it forbidden to prohibit the permitted, even for the sake of an
idolater and even where there is no great monetary loss, for in most instances a prohibition [in one matter]
will result in a leniency in some other matter, resulting in a stringency that leads to a leniency. And even if
it appears that the resulting leniency does not permit something that is forbidden, it is possible that it will
lead to some leniency more remote in the chain of causation. And Roqeah sec. 29, writes: “like the
transgression of permitting the forbidden; so too the transgression of forbidding the permitted.
See also Responsa Tevu’ot Shemesh by R. Solomon Mesas, Yoreh De`ah (Jerusalem, 1980), sec. 72, which expands on the idea and
quotes Sefer Sedei Hemed, Hilkhot Hamez u-Mazah 8:8, stating, in the name of Teshuvah mei-Ahavah (by R. Eliezer Fleckles), secs.
180-181: “One who imposes an unwarranted stringency is punished more harshly than one who allows an unwarranted
leniency, for [the former] must seek his fellow’s forgiveness…” (see Berakhot 4:4). See also my article in Aqdamut, above, n. 3,
p. 131, n. 6. R. Mesas added, among other things, that one may be stringent with regard to his own practice, “that is,
specifically within his own house and walls; but to do so publicly raises concern about pretentiousness and is not
permitted…” (id., p. 153). In other words, not only is the force of permissive ruling paramount; but stringency in decision
making, where there is room for leniency, is firmly forbidden. See also J.D. Bleich, Contemporary Halakhic Problems, vol. 4 (New
York 1995) pp. XIII-XIV: “Leniencies and permissive rulings exist in abundance. The point is to seek neither the stringent
nor the lenient, but the view that is most authoritative. Moreover, there usually is a view which has been accepted in practice
by the majority of the poskim as the accepted standard. Thereupon, such a ruling becomes normative and deviation cannot be
considered other than by virtue of compelling reasons. It was the view of many of the most renowned personages in the annals of
halakhic scholarship that the ruling accepted as authoritative by the community of Israel were accepted as such by virtue of
divine providence.” The determining phrase is “by virtue of compelling reasons” (emphasis mine-D. S.) in the passage. The
definition of “compelling reasons” is based the considerations of the poseq, i.e., it is subjective and neither objective nor
absolute.
52
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presumed in cases of doubt, and we
rule stringently only in cases were
prohibition is presumed.
Cf. the comments of Rema, in his responsum
no. 60 (ed. Ziv, p. 164): “…and he said that
one who rules leniently is no worse off, and
one who rules stringently should do so for
himself but not for others, for this causes
monetary loss to Jews, and the Torah protects
their money. (And see above, in the discussion
of “the Torah protects the money of Jews.”)
In this same spirit, I cite Rabbi Y. L. ha-Kohen
Maimon, Toledot ha-Gra [Life of the Ga’on of
Vilna] (Jerusalem, 1970), p. 7, on the Vilna
Ga’on’s contemporary, ha-ga’on R. AbrahamAbusch, rabbi of Frankfurt:
It is told that the kosher slaughterers of
Frankfurt once came before him with a
question about the lung [of an animal
that had been slaughtered], concerning
which Rema and the other Polish and
German sages were very strict. It was
the eve of a festival, and the issue
posed a risk of substantial financial loss
to a poor person. The members of the
court wanted to rule stringently and
declare the animal non-kosher, but
Rabbi Abraham-Abusch began to seek
ways to rule permissively. The judges
stood by their opinions, for it was
impossible to rule leniently against the
view of Rema and his colleagues; but
R. Abraham-Abusch argued with them
and debated this halakhah with them,
and ruled the animal kosher.
Surprised, the members of the court
asked how it was possible to rule
permissively, and find the animal to be
kosher, against the view of Rema and
the other great decisors who agreed
54

with him. R. Abraham-Abusch responded,
“At my advanced age, I would rather argue
with Rema and his colleagues than with
this poor butcher. The butcher is a simple
man, and it will be difficult for me to argue
against him before the heavenly court if he
sues me for having held his animal to be
non-kosher, thereby causing him a
substantial loss and cutting off his income
right before the holiday. As for Rema and
his colleagues, however, I am confident
that once I present my ideas, I will be able
to reach agreement with them….
To similar effect is Jacob Rimon and Zundel
Wasserman, Shemu’el be-Doro: Rabbi Shemu’el Salant
zazal, Rabbah shel Yerushalayim, 5701-5769, Hayyav uPo`alo [Samuel in his generation: R. Samuel Salant,
may the memory of the righteous be for a blessing,
Rabbi of Jerusalem, 1841-1929, his life and works]
(Tel-Aviv, 1961), pp. 122-126:
Once the scholars came and argued with
him over what he had declared to be
kosher. Of course, he prevailed over them.
One of them turned to him and said “You
triumphed over us, but what will happen in
the True World, when you will have to
respond to the words of the Bet Yosef and
Rema [authorities according to whom the
food would might be ruled non-kosher]?”
He replied, “They will agree with me that it
is better that I be summoned to the
foregoing court by them, confident that I
have fully understood their views, than that
I be summoned to court by the ox that I
improperly ruled non-kosher….[and see
above, n. 35].
He became known as one who ruled
leniently, always seeking a way to hold that
the item at issue was kosher,54 but when
people pointed that out to him, he would

As an example, we may cite an instance recounted in Shemu’el be-Doro (cited above in the text), pp. 132-133:
A certain woman came to Rabbi Samuel’s house on a Friday afternoon, her face drawn and trembling with
grief. “Rabbi,” she wept, “I prepared a meat dish for my family in honor of the Sabbath, and, to my
misfortune, a bit of milk got mixed in with the dish; and what can I do? It’s already too late to prepare
another dish.”
Rabbi Samuel questioned her about the size of the cooking pot, the amount of meat, the water,
the seasonings, and the amount of milk that became mixed in. When her responses left him uncertain
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reply angrily that “I rule in accord with
halakhah. A decisor must learn much
and understand what he is learning. To
rule stringently does not require much
learning.”
This extraordinary stress on interpersonal
matters and remarkable sensitivity55 to the
poor come to the fore in halakhot related to
matters of kindness, such as charity, care for
the underprivileged, and visiting the sick
(discussed above). Concerning charity, one is
obligated to give money and provisions to the
poor and hungry, but the halakhah
(Maimonides, Mishneh Torah, Hilkhot Matanot

Evyonim 7:3) also states as follows: “Even if this
poor person had been accustomed, before losing
his fortune, to riding on a horse with a slave
running before him, one buys him a horse to ride
on and a slave to run before him, as it is said,
‘sufficient for his need in that which he wants’
(Deut. 15:8)—you are obligated to make up what
he is missing.” (Cf. Ketubbot 67b). The sages strove
valiantly not to dishonor or humiliate a poor
person.56
I recall as well in incident recounted to me by my
father, of blessed memory, who once noticed that
his father, the ga’on R. David Sperber, may the
memory of the righteous be for a blessing, was not

about whether the milk amounted to one-sixtieth of the total, he asked as well for the name of her
dairyman. He told the woman to go home and return in an hour, so that he could consider the matter.
After she left, he sent his assistant to bring the dairyman before him as soon as possible. The
dairyman appeared, and Rabbi Samuel, in his wisdom, extracted from him information on how much water
he adds to the milk he sells. On that basis, he calculated that the amount of the milk was far less than onesixtieth of the amount of the dish the woman had prepared.
The woman returned as scheduled and Rabbi Samuel greeted her, saying “It’s kosher, it’s kosher.
Go home and enjoy the Sabbath meal together with your family. The woman wept with joy and rained
down endless blessings on the rabbi.
The slogans “the Torah is concerned about Jews’ property” and “the force of permissive ruling is
paramount” were his guiding lights and he always sought a way to rule permissively and found it. He often
said to his questioners, “This way, I will be certain that I will not be punished in the True World for
stringent rulings, just as I will not be punished for lenient rulings. (Israel bar-Zakkai, grandson of R.
Samuel Salant, may the memory of the righteous be for a blessing.) And I have heard other versions of the
story told of another great sage.
55 R. Israel Shchepansky recognized the importance of sensitivity in his article “Ha-Hithashvut im ha-Sensitiviyut shel ha-Adam uHulshotav” [Taking account of human sensitivity and weaknesses’, Or ha-Mizrah 21,2 (Tevet 5732 [1972]), pp. 65-68.
56 See N. Rakover, Gadol Kevod ha-Beriyot [Human Dignity in Jewish Law] (Jerusalem, 1999), chapter 5, pp. 145-150. (His list of
examples may be supplemented with others, but space does not suffice to do so here.) See also Yehuda Bergman, Ha-Zedaqah
bi-Yisra’el: Toledotehah u-Mosedotehah [Charity in Israel: its history and institutions] (Jerusalem, 1975), pp. 138-140 (on donating
in secret, etc.).
Also worth noting here is the halakhah’s attitude toward slaves. In biblical times, when slavery was accepted and the
slave was regarded as physically owned by his master, the master was obligated to allow the slave to rest on the Sabbath, as we
know from Ex. 20:10 (“your slave, your maidservant…”). Moreover, the slave went free if his owner brought about the loss
of his tooth or eye (Ex. 21:26-27), or of other limbs (Qiddushin 24a); in other words, the owner was forbidden to beat his
slave, and if he caused him significant harm, the slave went free. A Hebrew slave is required to be afforded the same standard
of living as his master enjoys: “It is taught [in the case of a Hebrew slave who does not wish to leave his master after the
prescribed six-year period], ‘because he fares well with you’ (Deut. 15:16)—‘with you’ in eating and ‘with you’ in drinking.
You may not eat refined bread while giving him coarse bread; you may not drink old wine while giving him new wine; you
may not sleep on soft down while he sleeps on straw. It therefore is said, ‘One who acquires a Hebrew servant is acquiring a
master for himself.’” (Qiddushin 22a.) (And see my article “Pat Qiber” [Coarse bread], Tarbiz 36 (1967), pp. 189-201, where I
cite an Egyptian papyrus, dating from between 323 and 317 BCE [P. Rylands 633], in which Theophanes, a visitor to the
Land of Israel, keeps track of his expenses. The entry at lines 410-413 states: “Bread for our breakfast, 200 drachmas. Coarse
bread for our slaves, 800 drachmas.” And see further, P. Rylands 637, lines 437-438.) The subject is quite broad; see, for
example: I. Epstein, Social Legislation in the Talmud (London, n.d.), pp. 10-13; I. H. Weisfeld, Labor Legislation in the Bible and
Talmud (New York, 1974), pp. 13-41; H. Z. Reines, Ha-Po`el be-Miqra ve-Talmud [The worker in Scripture and Talmud] (New
York, 1935), pp. 37-50; E. E. Urbach, “Hilkhot Avadim ke-Maqor le-Historiyah ha-Hevratit bi-Yemei ha-Bayit ha-Sheini u-vi-Tequfat
ha-Mishnah ve-ha-Talmud” [The law of slavery as a source for social history during the time of the Second Temple and the
period of the Mishnah and Talmud], Zion (1961), pp. 141-189 (reprinted in his Mei-Olamam shel Hakhamim [From the world of
the sages] [Jerusalem, 1988], pp. 179-228).
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wearing the large silver watch that always hung
on his waist, suspended by a silver chain. (My
grandfather was a poor man, getting by on very
little, but the watch had been given to him as a
gift by a member of his community.) My
father said nothing of the matter, but, after a
while, saw the watch in the possession of one
of the wealthy residents of our village. He
asked my grandfather why he had given the
watch to him, and my grandfather explained
that the man had lost his money and had had
to sell his own watch in another town. He
would have been humiliated had people
become aware of his impoverishment by seeing
him without his watch, so my grandfather gave
him his watch. My father, surprised, asked
whether it was really necessary to help
someone to that extent, and my grandfather
explained it was expressly required by the
halakhah, citing the passage from Maimonides
quoted earlier regarding the provision of a
horse and slave if that was what the newly
impoverished person had been used to.

To rule stringently does not require learning.
Having mentioned the remarkable figure of my
grandfather, the Rav of Breshov—who, along
with my father, provided for me the model of a
rabbi dedicated to his community, blending
wisdom with kindness—let me quote as well
from my father’s comments in his introduction
to my grandfather’s commentary on the Torah,
Mikhtam le-David al ha-Torah, part 1 (Jerusalem,
1965); the introduction is titled, “Li-Demuto haNafshit shel ha-Mehabber, zazal” [On the
personality of the author, may the memory of
the righteous be for a blessing].
This sharing in the sorrows of Israel
was one of his prominent qualities, and
there was no Jew in whose sorrows he
did not share. For him, each individual
was like grapes in the desert, a true

find. He would pledge his soul and garb
himself in [another’s] sorrow, striving to
help and sustain him to the extent of his
ability and far beyond.
I was often
astonished at the limitlessness of his
innocence, a childlike quality he retained
despite all the learning and understanding
he had acquired. But it is precisely there
that the greatness of a person can be seen:
there is no true spiritual greatness without
innocence. He would say, “I proceed in
my innocence.” Our sages of blessed
memory long ago spoke often of the
seriousness of failing to pray for one’s
fellow when one is able to do so, and my
revered father, may the memory of the
righteous be for a blessing, would ask,
“Who can say I am worthy, and how can it
be known that I am fit for it [to pray for
one’s fellow]?” He would answer that the
test is simple: one who feels his fellow’s
sorrow can, and must, plead for mercy on
his behalf….
It is not only Hasidim who think this way. Rabbi J.
B. Soloveitchik, of blessed memory, in his classic
Ish ha-Halakhah, Galui ve-Nistar [Halakhic Man],
stated:
My uncle, R. Me’ir Berlin [Bar-Ilan] told
me that once R. Hayyim of Brisk was asked
what the function of a rabbi is. R. Hayyim
replied: “To redress the grievances of those
who are abandoned and alone, to protect
the dignity of the poor, and to save the
oppressed from the hands of his
oppressor.57
The relationship between rabbi and general
community is interestingly described by R. Simeon
ben Laqish at Hulin 92a:
This nation is compared to a vine: its
branches are the gentry; its clusters of
grapes are the sages;58 it leaves are the
common people; its tendrils are the

Rabbi Joseph B. Soloveitchik, Halakhic Man (translated from the Hebrew by Lawrence Kaplan) (Philadelphia: Jewish
Publication Society of America, 1983), p. 91. See also Maimonides, Mishneh Torah, Hilkhot Sanhedrin 2:7.
58 See Mishnah Sotah 9:9 [47a]: “…the bunches of grapes wither” and Sotah 47b: “What are the bunches of grapes? R. Yosi bar
Hanina said: “A man who encompasses everything.” See my discussion of the phrase in Bar-Ilan 16-17 (1979), p. 18, n. 43.
57
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ignoramuses. Let the grapes therefore
plead for mercy on behalf of the
leaves, for without the leaves, the
grapes could not exist.
Rashi explains (id.):
Its branches are the gentry—just as
branches give forth twigs and leaves
and fruit, and form the centerpiece of
the vine, so, too, the gentry, who
perform acts of kindness, sustain the
poor, and pay taxes on behalf of their
brethren, who endure thanks to them.
Leaves—on the vine, they endure the
wind and protect the grapes against hot
winds and sun; so, too, the common
folk plow, plant, and reap what the
sages eat.
This parable and its referent imply that there is
a certain mutual dependence between the rabbi
and his community and, even more, that the
rabbi is responsible for all segments of his
community. He must therefore plead for
mercy even for the common folk, without
whom he would not be privileged to exist.

In reliance on this talmudic passage, Rabbi Hayyim
Hirschensohn demands that rabbis strive to find
solutions, via enactments, for people who, finding
themselves “under desperate economic pressure,”
had begun to violate Sabbath “prohibitions of
rabbinic [as distinct from biblical] origin because of
the compulsion to earn a living… Such people
deserve to have some remedy sought for them, for
they are our brethren, our flesh and blood, and
should not be seen, God forbid, as one who is
dead with half his flesh consumed [cf. Num.
12:12]. Let the grapes plead for mercy for the
leaves, for without the leaves, the grapes could not
exist.”(Responsa Malki ba-Qodesh, part 2 [St. Louis,
1921], Responsum 3, p. 129.)
Rabbi
Hirschensohn here reinterprets the passage in the
gemara to mean not that the sages should seek
divine mercy for the common people, without
whom the sages could not exist, but that the sages
themselves should recognize the anguish felt by
breadwinners forced to violate the Sabbath and
pursue the need halakhic enactments that could
ease their situation halakhically.59 He blames the
rabbis for not doing enough in that regard:
If the rabbis in America fifty years ago
were as great as today’s halakhic

I came upon something similar in the introduction to Responsa Har Zevi, part 1, Even ha-Ezer (Jerusalem, 2004), pp. 14-15,
citing remarks of R. Zevi Pesah Frank, may the memory of the righteous be for a blessing, in a paragraph entitled “Bi-zeman
she-attah rahaman, ha-maqom yerahem alekha [When you are compassionate, God will be compassionate to you]
At the beginning of the record of responsa with regard to agunot, our master notes the statement in
Yerushalmi Bava Qamma 8:7 that “when you are compassionate, God will be compassionate to you.” “Of
course, this does not mean, God forbid, that one should distort the law for the benefit of the unfortunate,
for compassion is not part of the law itself. It means, rather, that if you are compassionate and prepared to
engage in all-consuming efforts, forgoing sleep and rest, endangering your own place in the world to come
and forgoing your place in this world—that is, your studies—and instead dedicate all your time to
exploring the hidden corners of earlier halakhic works until you find the clear halakhah [that produces the
merciful result], then God will have compassion on you and help you find the way to untie those who are
bound and proclaim liberty to the prisoners.
That is our master’s secret, for he was a man whom God helped to find the clear halakhah that enabled him to bring salvation
and relief to the broken hearted. In almost every case brought to him, he was able to rebuild ruins in Jerusalem, as the Bah
wrote in his new responsa (sec. 64), “one who frees an agunah [enabling her to remarry] is as if he had rebuilt one of the ruins
in the heavenly Jerusalem.”
And our sages said in Masekhet Shabbat (151b): “Rabban Gamaliel ben Rabbi said: ‘He shall have compassion on you
and multiply you’ (Deut 13:18)—One who shows compassion to people is shown compassion from heaven, and one who is
not compassionate to people is not shown compassion from heaven.”
A truthful judge has a problem. On the one hand, he wants to activate the quality of compassion, and he hopes his
ruling will be acceptable. On the other hand compassion is not a part of the law itself, and let justice be done though the
mountains be overturned. Our master fulfilled the words of Solomon, wisest of men, who wrote (Prov. 8:20) “I walk in the
way of righteousness, in the midst of the paths of justice,” that is, he blended the quality of compassion into the quality of
justice, and the two walked on together [cf. Gen. 22:6].
The prophet Micah says (6:8): “It has been told you, O man, what is good, and the Lord requires of you: only to do
justly and to love mercy.” Our master wrote in his journal “I interpret this as meaning not two separate things, ‘do justly’ and
59
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authorities, able to see clearly and
anticipate developments, they would
have found ways to permit, on the
basis of the Shulhan Arukh and the
decisors…and we would not have
come to the sorry situation that
prevails today. (id.)
His halakhic concept is based on classical
rabbinic sources. For example, we read in
Mishnah Shabbat, 24:1:
One finding himself [still] on the road
at nightfall [the start of the Sabbath]
gives his purse to a gentile. If there is
no gentile with him, he places it on the
donkey. When he reaches his outer
courtyard, he takes the equipment that
may be taken on the Sabbath and, as
for the remainder, he releases the cords
and the saddle bags fall by themselves.

his money. And so the rabbis sought a
remedy, allowing him to violate a rabbinic
prohibition to avoid violating a Torahbased prohibition. (Malki ba-Qodesh, id.)
Rabbi Hirschensohn may have carried his proposal
too far, trying to find ways to permit violations of
rabbinic prohibitions, but his remarks convey the
extent to which he shared in Israel’s sorrows, his
degree of love for those unfortunates who violated
the Sabbath because of economic compulsion, the
magnitude of the responsibility he felt for them,
and the need he saw to find a way to ease their
anguish.60 We are reminded of the words cited in
the name of R. Hayyim: “to redress the grievances
of those who are abandoned and alone, to protect
the dignity of the poor….” And what courage it
took to issue his radical proposals and buck the
accepted halakhic trends!

A sage who is not hard as iron is no sage.

The gemara (id., 153a) explains:
Why did the rabbis permit giving his
purse to a gentile?
The rabbis
recognized that a person does not
stand idly by, allowing his money to be
lost. If he were not allowed to give the
money to a gentile, he might have
come to carrying it a distance of four
cubits in a public domain [a Torahbased, and hence more serious,
Sabbath violation].
Rabbi Hirschensohn comments:
Our rabbis understood human nature,
recognizing a person could not stand
idly by and lose his money even when
confronted
by
a
Torah-based
prohibition. Not because the person is
wicked or scorns the words of the
Torah, but because of his weakness,
which will not allow him to relinquish

The rabbi must, then, be an independent thinker
and must have the courage to take a stand for his
opinions; in the words of the sages blessed
memory, “R. Ashi said: A sage who is not hard as
iron is no sage” (Ta`anit 4a). We learn this as well
from the responsum (Orah Hayyim sec. 208) of
Hatam Sofer to R. Zevi Hirsch Chayes, who had
expressed concern, in the introduction to his book
Torat ha-Nevi’im (Zolkow, 1836), that “critics would
seek and find” various flaws in the book. After
expressing high praise for the book, Hatam Sofer
addressed R. Chayes’s concern with the Talmud’s
account (Beizah 38a-b) of R. Abba, who, before
moving to the Land of Israel from Babylonia,
prayed “May it be [God’s] will that the words I say
be accepted” [Rashi ad loc: by the local sages, that I
not be humiliated]. But, the gemara continues,
when he arrived at the academy of R. Yohanan in
the Land of Israel, the students mocked him for
the proof through which he tried to derive a point
related to the subject under discussion that day. In

‘love mercy.” Rather, it all refers to justice, which must be done in a spirit of loving mercy, which is an aspect of doing justice
and not, God forbid, a suggestion that justice be twisted. Justice must be done in a way subject to the will to love mercy, lest
the judge, God forbid, take pleasure in the attribute of [harsh] justice. (Har Zevi on the Torah, Parashat Huqqat.)
60 The entire issue is considered broadly in Zevi Zohar and Avi Sagi, Ma`agalei zeihut (above, n. 28), pp. 148, et seq. On the
extraordinary figure of Rabbi Herschensohn, see David Zohar, Mehuyavut yehudit (above, n. 14), pp. 140 et seq.
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contrast, the prayer of R. Nehuniah ben haQaneh (Berakhot 28b) was “May it be Your
will…that I cause no stumbling-block, that I
not stumble in any matter of halakhah, and that
my colleagues delight in me….” How, Hatam
Sofer asks, do the two prayers differ? He
responds that R. Abba sought approval and
acceptance on the part of his audience, and
accordingly did not merit it, for “what is it to
Me if it is accepted or not? Say your words for
the sake of heaven. Accordingly, he failed.”
But R. Nehuniah ben ha-Qaneh prayed that he
be directed to the true halakhah, and did not
place great value on securing the agreement of
his audience:
Let the discussion be to base my
opinion on my reasoning in a manner
that allows me to consider what my
colleague argues against me, and if his
arguments seem right, I will change my
mind, but if his arguments do not seem
right, I will stand by my opinion. And
what is it to me if he yields to me or
not, for it is not my purpose to
persuade him of my opinion.
Accordingly, he
determines that:

prevailed.

Hatam Sofer

One who knows of himself that his
actions are directed only to God, may
He be blessed, in order to aggrandize
and glorify the Torah, and who holds
something back only because of

concern that critics will attack him, has
committed a sin, and just as one will be
punished for [improper] utterance, so will
one be punished for [improper] restraint.
Also noteworthy here is R. David Pinto’s challenge
to the position of R. Hayyim (ben Mosheh) ben
Attar, who maintained that one must not dispute
“the words of the great [authorities].”61 R. Pinto
writes:
And may his honor forgive us for [not
agreeing with him], for it is Torah, etc., and
the crown of Torah rests on every Jewish
sage. And who is greater than Rif, who
was nevertheless criticized by the author of
the Ma’or, or Maimonides, who was
criticized by Ra’abad and other sages, or
our master R. Joseph Karo, who was
criticized by some aharonim. And let the
truth be accepted from whoever may say
it.62 Even regarding a student before his
master, it is said “you shall not respect
persons in judgment” (Deut. 1:17), and as
long as it is done for His Name, may He be
blessed, there is no concern; on the
contrary, he is fulfilling an obligation [by
expressing his view]. Accordingly, I shall
say my piece….63
My grandfather of blessed memory, R. David
Sperber, may the memory of the righteous be for a
blessing, was a follower of the Hatam Sofer. My
father of blessed memory, in his description of my
grandfather’s qualities referred to earlier, wrote as
follows:

R. Ben Attar’s argument appears in his book Peri To’ar, in Peirot Ginosar (Amsterdam, 1742); R. Pinto’s challenge in his
introduction to Sefer Mizmor le-David by R. David Pardo (Leghorn, 1818). On the dispute over this issue, see Moshe CarmillyWeinberger, Sefer va-Sayif: Hofesh ha-Bitui ve-ha-Mahashavah ezel Am Yisra’el [Book and sword: freedom of expression and of
thought among the Jewish people] (Jerusalem and New York, 1967), pp. 105-109, and cf. above, note 44. Similarly R. Joshua
Ben Yosef of Cracow writes in Sefer Miginei Shlomo. “It is permissible for any person with clear proofs to disagree even with
Rishonim.’ (Cited in Dror Pikslad, “Ways of Deciding Halakhah,” Ma’ayan 4, 2005, pp. 55-56.
62 Per Maimonides, Introduction to Tractate Avot: “accept the truth from whoever says it.”
63 Regarding the authority to dispute earlier sages, there are extensive discussions. Let me mention here the words of
Maharshal, in his introduction to Yam shel Shelomoh:
Since Ravina and Rav Ashi, there is no tradition to rule in accord with any of the ge’onim or aharonim unless
his words are clearly based on a statement in the Talmud [Bavli] or the Yerushalmi, or in the Tosafot where
the matter is not resolved in the Talmud, etc.
Indeed, the Noda bi-Yehudah, R. Ezekiel Landau, writes in one of his responsa (Yoreh De`ah, Tenina, sec. 63) of Maharshal “that
we find him disagreeing even with the greatest of the rishonim, for his heart is like the heart of a lion,” etc. And the Noda biYehudah himself writes (in a responsum, Yoreh De`ah, Qamma, sec. 86):
It is not my way to study the responsa of contemporary sages or even of our predecessors going back a
generation or two. It is enough to sink our eyes into the words of the Talmud and the early codifiers and
61
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He had the quality of a sage, in that he
was hard as iron when necessary. He
was an expert judge in communal
matters and property disputes, and he
would be invited to sit on a court as an
arbitrator or as the chief judge in
complicated cases, both public and
private. These adjudications would be
tempestuous, and some would try to
influence him in various ways or to
refuse to accept his decision. I recall
an instance when he had issued a
judgment in a case involving a huge
amount of money, and they had tried
in various ways to stop him. He said,
“Why did they choose me to chair this
court? If because of my learning in
Torah, there undoubtedly are those
more learned.
If because of my
expertise in worldly matters, there
undoubtedly are those more expert.
But I have one quality: I fulfill “fear no
person [for the judgment is God’s]”
[Deut. 1:17].
And consider what my mother of blessed
memory, Rabbanit Miriam Sperber, wrote in
her Mi-Sippurei ha-Savta [Grandmother’s
Stories] (Jerusalem, 1986), pp. 70-71 (“Ma`aseh
be-Va`al ha-Itliz” [The Tale of the ButcherShop Owner]). After a rock had been thrown
against my grandfather’s window following his
revocation of the kashrut certification of a
certain butcher-shop owner, almost injuring a
baby lying near the window, my father asked

my grandfather, “Is it worthwhile being a rabbi,
dedicating many years to a community and then
having a rock thrown through your window?” My
grandfather answered, “It is certainly worthwhile.
Know, my son: a rabbi who has no disputes, who
is under no pressure, is no rabbi; and a rabbi who
submits to that pressure is no human being.”64

A rabbi who has no disputes and is under no
pressure is no rabbi; and a rabbi who submits to
that pressure is no human being.
And that was, in fact, the practice of the rishonim.
See, for example, the comments of R. Isaiah di
Trani (cited in his Responsa, sec. 62; see also id.,
sec. 1; cited also in the introduction to Shibbolei haLeqet and in the introduction to the commentary
on Megillat Esther and to Sefer ha-Mizvot; and cited
recently in the important article by Rabbi Eliyahu
Soloveitchik, “Hirhurim al Mahapeikhat ha-Sifrut haToranit ha-Hadashah” [Reflections on the
contemporary revolution in religious literature],
Ha-Ma`ayan 43,2 (Tevet 5763 [2003], p. 78):
It is my way not to submit to that anything
that does not appear to me to make sense,
even if it was said by Joshua bin Nun, and
I do not hesitate to express my view about
the matter in accord with my limited
understanding….And I judge for myself, in
the manner of the philosophers….And if
one should ask whether the giant or the
dwarf on his shoulder sees further, the

those close to them, until the author of the Shulhan Arukh, who set for us a table filled with God’s blessings.
And beyond that, there is no reason to rely more on the determinations of others than on our own
determinations.
See Aryeh Leib Gelman, Ha-Noda bi-Yehudah u-Mishnato le-Or Pesaqav u-Derashav [Noda bi-Yehudah and his teachings in light of
his rulings and his discourses] (Jerusalem, 1966), pp. 32-34. The subject is treated extensively in Eliav Schochetman, “HaHashash le-Hoza’at La`az al ha-Rishonim ke-Shiqul be-Fesiqat ha-Halakhah” [Concern about disparaging earlier authorities as a
factor in halakhic decision making], Bar-Ilan 18-19 (1981), pp. 170-195.
64 See the statement of R. Hisda in Ketubot 27b: “So shall I rule for you and all your violent colleagues.” See also I passage I
came upon in the introduction to Responsa Har Zevi, pp. 13-14, describing Rabbi Zevi Pasek Frank, may the memory of the
righteous be for a blessing: “In communal matters, he forcefully stood his ground, in the manner of ‘you shall stand upon the
rock’ [Ex. 33:21], and he did not shy away from going forward with a loud, mighty, and powerful voice. He fought against the
mighty, against rulers, and against communal leaders, and when the hour demanded it, he feared nothing.” See also Torah
Temimah on Parashat Shofetim, Deut. 16:20, n. 62 (p. 209), commenting on Mishnah Pe’ah 8:9—“It seems clear to me that when
Scripture says ‘blessed is the man whose trust is in the Lord’ (Jer. 17:7), it is referring as well to a judge who judges truthfully,
not respecting persons among the litigants and not fearing them, and sometimes suffers harm and sorrow as a result [emphasis
supplied—D. S.]”
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answer would be the dwarf, for his
eyes now are higher than those of the
giant. So, too, we dwarfs ride on the
shoulders of giants65 ….Where we find
them disagreeing with one another, one
holding something forbidden and the
other holding it permitted, whom shall
we rely on?....All we can do is analyze
their words, for both are the words of
the living God, and debate and probe
the direction of the law on the basis of
the force of each side’s views; for that
is what the sages of the Mishnah and
the Talmud did—the later authorities

were never prevented from commenting
on the earlier authorities, deciding between
them, and contradicting their words….66
A contemporary rabbi must possess many
characteristics: pleasant relationships with people;
purity of character; sensitivity and patience toward
others; moderation in matters related to the
community; empathy with others’ suffering67 and
joy; independence of thought; the ability to take a
firm stand even in the face of pressure and
criticism;68 the capacity to decide doubtful cases;
the profound, truly felt desire to benefit others, in
sense of “repairing the world,” and to draw them

Much has been written on the image of the dwarf on the shoulders of the giant; for a history of the metaphor, see R. K.
Merton, On the Shoulders of Giants (New York, 1965). On its Hebrew incarnations, see Dov Zlotnick, “Peirusho shel Rabbi
Avraham Azulai al ha-Mishnah” [The Commentary of R. Abraham Azulai on the Mishnah], PAAJR 40 (1972), pp. 147-168; id.,
“Al Meqor ha-Mashal ‘ha-Nanas ve-ha-Anaq’ ve-Gilgulav” [On the Source and Evolution of the ‘Dwarf and Giant’ Metaphor],
Sinai 77 (1945), pp. 164-189. My friend, the late I. Ta-Shma treated the matter comprehensively in his “Hilkheta ke-Batra’ei–
Behinot Historiyot shel Kelal Mishpat [The Law Follows the Later Authorities: Historical Aspects of a Legal Rule], Shenaton haMishpat ha-Ivri 6-7 (1979-1980), p. 405-423 (citing, at pp. 418-419, the material quoted above). The issue was treated as well
by my friend A. M. Raffeld, “Hilkheta ke-Batra’ei ezel Hakhmei Ashkenaz u-Polin be-Me’ot ha-15-16, Meqorot u-Sefihin” [The rule of
“the law follows the later authorities” among the sages of Germany and Poland during the fifteenth and sixteenth centuries,
sources and annotations], Sidra 8 (1992), pp. 119-140; and by my friend Y. Wolf, “Ha-Umnam Masoret Halakhah Italqit” [Is
there in fact an Italian halakhic tradition?] Sidra 10 (1994), pp. 57-59. And see the recent work by Prof. Abraham Melamed,
Al Kanfei Anaqim: Toledot ha-Pulmus bein Aharonim le-Rishonim be-Hagut ha-Yehudit bi-Yemei ha-Beinayim u-ve-Reishit ha-Et haHadashah [On the Shoulders of Giants] (Ramat-Gan, 2003).
66 This is the approach taken by R. Moses Feinstein in Iggerot Mosheh, Yoreh De`ah, sec. 88, p. 329, where he concludes a
responsum with the following comment: “…and, if so, how much more should one not be concerned about questioning and
quibbling with great, even the greatest, contemporary authorities, albeit courteously …,” and see id., his reasons for that
conclusion. See also id., Yoreh De`ah, part 2, sec. 45, p. 61: “regarding [his] apologies for disagreeing with me, I do not know
why he needs to apologize. Certainly, everyone must determine the truth in accord with his own opinion, be it leniently or
stringently, even if he is a student disagreeing with his teacher’s opinion, and certainly in other cases not involving students.
And see my Iggerot Mosheh, Orah Hayyim, sec. 109 [p. 173], where I dealt with this at some length…” See also id., where, after
examining this issue, he writes: “…and so, even if [he] considers me to be a great authority, he is permitted to disagree, and he
is obligated to express his opinion [emphasis supplied—D. S.], and he need not apologize.” See also Iggerot Mosheh, Even ha-Ezer,
part 1, sec. 63, p. 152: “And certainly there is no reason to be concerned about the honor of the great authorities, even if they
are our greatest rabbis, to the point of restraining oneself from writing what appears correct in one’s humble opinion as a
matter of law and a matter of practice….” See also Schochetman’s article, above, n. 63; and Rabbi H. D. Halevi, Aseh Lekha
Rav, part 2 (Tel-Aviv, 1978), p. 219. And see the formulation of Rabbi Ben-Zion Uziel, Mishpetei Uzzi’el, part 4, sec. 5, p. 33,
who establishes the following necessary characteristics for a judge: “valorous, greatly learned and wise, rich in spirit, and able
to fulfill ‘Fear no person, for the judgment is God’s’ [Deut. 1:17].”
67 Another instructive paragraph form the introduction to Responsa Har Zevi, id., p. 19:
In his eulogy for our master on the thirtieth day after his passing, in the sanctuary of the Me’ah She`arim
Yeshiva,” his student and colleague on his court, Rabbi Abraham David Rosenthal, said
Of Moses our master, the faithful shepherd of the House of Israel, Scripture says: “And he went out to his
brethren…and looked upon their burdens” [Ex. 2:11]; Rashi interprets this to mean, “He set his eyes and
his heart to be sorrowful for them.”
There exist people who do not wish to look upon others in their times of trouble, lest it affect them and
require them to provide help and support. But Moses our master looked upon their burdens, that is, he set
his eyes on the straits in which his brethren found themselves but was not satisfied merely to look and to
sigh; he set his heart as well, a heart filled with mercy, upon the sheep in his flock. When he was sorrowful
for them, he found a way to help. Anyone who was in his presence found a heart that was sensitive to
every human affliction. And with his pure heart, he strove ceaselessly to resolve all manner of individual
and communal problems, not stopping or resting until he had done all he could. I recall one instance in
65
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nearer to the Torah and its pleasant way of life;
and deep and broad knowledge of the written
and
oral Torah.
In Maimonides’
corresponding statement (Mishneh Torah,
Hilkhot Sanhedrin 2:7) reads as follows:

of lucre, love of truth,71 love of people,72
and a good name. And all of these are
stated expressly in the Torah….” [And see
the continuation of his remarkable
comments.]

Each member of a court of
three…must possess seven qualities,69
to wit: wisdom,70 modesty piety, hatred

Only one who incorporates all these elements
within himself to a degree73 can be considered “of
the disciples of Aaron.”

which someone stridently opposed his opinion and decision. Our master said to him: “Tell me truly, if this
affected you and your life personally, would you hold the same opinion?”
68 For additional references, see Marc D. Angel, “Authority and Dissent: A Discussion of Boundaries,” Tradition, 25, 2 (1990),
pp. 18-22. And see the article by P. Schiffman, above, n. 26, which is devoted entirely to this subject.
69 The Mabbit (R. Moses of Trani) in his Responsa, part 1 (Venice, 1629, Lvov, 1861), sec. 280, took the view that all of these
qualities were required and the absence of any one would disqualify a judge. Hida disagreed, stating (Birkei Yosef, Hoshen
Mishpat, sec. 7, par. 33): “these are not stated as necessary requirements, as [explained by] Lehem Mishneh on [Hilkhot]
Sanhedrin, chap. 2… ‘but it is plain that if all these qualities were not found in any of them, there is no impediment [to going
forward]’…. But I needed to say that in order to rule out the view of one who followed the Mabbit. And see Rabbi H. D.
Halevi, Aseh lekha rav, part 6 (Tel-Aviv, 1985), p. 269.
70 See Seder Eliyahu Rabbah (Ish-Shalom ed.), chap. 14, p. 67: “From this they learned: A person should not teach Torah
publicly unless he has read the Torah, Prophets, and Writings and studied mishnah and midrash, as it is written, ‘who can speak
of the mighty acts of the Lord, [or make all His praise to be heard]’ (Ps. 106:2).” And cf. Makkot 10a: “Who is fit to teach the
multitude? One who possesses all the produce, as R. Elazar said: what is the meaning of ‘who can speak of the mighty acts of
the Lord, or make all His praise to be heard’?—Who is fit to speak of the mighty acts of the Lord? One who can make all his
praise be heard.” (And see, to similar effect, Horayot 13b.) And cf. Pirqei de-Rabbi Eli`ezer, beginning of chapter 3, in the name
of R. Eliezer ben Horqanos and the comment of Radal there, note 2; Yerushalmi Berakhot 9:1, in the name of R. Samuel ben
Nahman; and Midrash Shocher Tov (Midrash on Psalms), chapter 9, etc. See also R. Issachar Tamar, Alei Tamar, part 1
(Givatayim, 1979), pp. 279-280; but fuller consideration is beyond the scope of this article.
71 See Rabbi Ben-Zion Uziel, Mishpetei Uzzi’el, part 1 (Tel-Aviv, 1935), introduction, pp. ix-x: “In all my responsa, I set out
neither to be lenient nor to be stringent; rather, my intention was to seek and find the truth. As far as my understanding went, I
was guided in my path by the light of our earlier rabbis, whose waters we drink and by whose light we are illuminated; and my
eyes were illuminated by this holy light that shines forth from the hidden source of light….” And see Zvi Zohar, “Azma`ut
ha-Poseq be-Yahas li-Pesiqah be-Avar” in Safrai and Sagi, eds., above, n. 26, pp. 308-310.
It is also worth noting the comments of Rabbi Reines (1839-1915), in his book Orah ve-Simhah [Light and joy] (Vilna, 1898),
pp. 119-120: “The search for truth is beloved before God and as precious as truth itself. For truth is not bounded by natural boundaries
and independent definitions, and no person can grasp truth in his hand; and his destiny in his world is only to seek truth….”
And see Avi Sagi, Eilu ve-Eilu – Mashma`uto shel ha-Siah ha-Hilkhati: Iyyun be-Sifrut Yisra’el [These and those – the meaning of
halakhic discourse] (Tel-Aviv, 1996), chapter 9, pp. 143-148, “Ha-Erekh ha-Dati shel Baqashat ha-Emet” [The religious value of
seeking the truth].
72 Later in the passage, he comments on the characterization of judges in Deut. 1:15 as “wise men and full of knowledge”—
“those whom people regard highly.” This is based on Sanhedrin 88:2—“One who is wise and humble and whom people
regard highly is appointed a judge in his city.” And see R. Barukh ha-Levi Epstein, Torah Temimah ad loc., note 9 (p. 3a): “It is
not clear how he took the word yedu`im [“full of knowledge] in this sense, particularly since the Sifrei [on Deut. 1:13, ed.
Finkelstein, p. 22] interprets it otherwise. Nor does he cite the Sifrei’s interpretation, that it is necessary that it be known who
the judge is. Perhaps he understands the Sifrei to mean that through knowing their qualities and good deeds, the people will
come to admire the judges. And that is the point of the previously cited [in Torah Temimah] midrash: what is the meaning of
“men” [anashim]? Would we think that women would be appointed? But the meaning is “Get you wise men, etc.” [id., verse
13]. But then we would say that yedu`im meant “known for their wisdom and understanding. It therefore says anashim, known
for their human qualities [emphasis supplied—D.S.], that is, that they are earnest, righteous, God-fearing, desired [kesufim]
admired, and esteemed. Regarding the word kesufim, see Torah Temimah, id., note 5 (p. 3a) and Finkelstein’s annotations, p. 22.
73 See above, end of n. 50.
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Moralization in Jewish Law: Genocide, Divine Commands
and Rabbinic Reasoning*
Eugene Korn
“The Holy One Blessed Be He told Moses to
destroy them….But Moses did not do so,
saying, rather: ‘Should I now go and attack
both those who sinned and those who did
not sin?’” Midrash Tanhuma 96:3

I

n a remarkable philosophic essay entitled,
“Moralization and Demoralization in Jewish
Ethics,”1 Leon Roth called attention to how
emending Jewish texts can denude them of their
moral dimension. The clash between sacred texts
and moral reasoning occurs also in classic rabbinic
thought, and it is instructive to analyze the
opposite dynamic at work, i.e. the moralization of
biblical commands through skillful legal application
and innovative rabbinic interpretation. This essay
examines one such case—perhaps the paradigm
case—to determine what presuppositions and
methods informed the rabbinic tradition.
The problematics of the biblical imperatives for
the Jewish people to destroy the Amalekite and
Canaanite nations are well known. The Bible’s
brutal commands shock our moral sensibilities2:
“Remember what Amalek did to you on
your journey, after you left Egypt—how,
undeterred by fear of God, he surprised
you on the march, when you were
famished and weary, and cut down all the
stragglers in the rear. Therefore, when the
Lord your God grants you safety from
your enemies around you, in the land that
the Lord gives you as a heritage, blot out
the memory of Amalek from under heaven.
Do not forget! (Deut. 25:17-19)

Samuel said to Saul, “I am the one the
Lord sent to anoint you king over His
people Israel. Therefore, listen to the
Lord’s command!...Now go attack Amalek,
and proscribe all that belongs to him. Spare
no one, but kill alike men and women,
infants and sucklings, oxen and sheep,
camels and assess! (I Samuel 15:1,3)
In the towns of the latter peoples,
however, which the Lord your God gives
you as a heritage, you shall not let a soul
remain alive. No, you must proscribe them
—the Hittites and the Amorites, the
Canaanites and the Perizzites, the Hivites
and the Jebusites—as the Lord your God
has commanded you. (Deut. 20:16-17)
When…the Lord your God delivers them
to you and you defeat them, you must
utterly doom them to destruction: grant
them no terms and give them no quarter.
(Deut 7:1-2)
These biblical imperatives were encoded into
normative Jewish law. Maimonides, arguably the
most formidable legal authority in Jewish history,
ruled in his legal code: “It is a commandment to
destroy the seven (Canaanite) nations….If one of
them comes into your hands and you do not kill
him, you have violated a negative commandment,
as it says, ‘No soul shall remain alive.’…So (also) is
the commandment to destroy all trace of
Amalek.”3 The imperatives to exterminate the
entire Amalekite and Canaanite populations

* I thank Profs. Louis Newman, Aviezer Ravitsky and David Shatz for their helpful comments on this essay. I alone take
responsibility for the essay’s conclusions.
1 JUDAISM, II:4 (Fall 1962), 291-302 and reprinted in Is There a Jewish Philosophy? (Littman: London, 1999) 128-143.
2 Translations from JPS Hebrew-English Tanakh, Jewish Publication Society (Philadelphia 1999)
3 Mishneh Torah, Hilkhot Melakhim 5:4-5
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present two distinct moral difficulties: (1)
genocide—the extermination of an entire ethnic
group, and (2) the intentional killing of civilians,
including women, children and infants

C. The
Heretical
Argument—
acknowledge
the
irresolvable
contradiction and conclude that the
moral standard overrules the religious
imperative

Rabbis and philosophers concluded that God who
established the covenant with Abraham was
bound by the requirements of justice.

D. The Casuistic Argument—adduce
extenuating factors or engage in moral
reasoning to justify the command
despite
its
prima
facia
moral
incorrectness

Faced with a hard conflict between a canonical text
and moral obligation, a religious tradition can
respond along a number of different lines of
logical argumentation:
A. The
Kierkegaardian
Argument—
acknowledge
the
contradiction
between religion and morality, and
insist (either out of resignation or in
Tertullianic4 glee) that God’s command
trumps the demands of morality.
B. The Divine Command Morality (DCM)
Argument—maintain that there can be
no real contradiction between morality
and
God’s
commands
literally
construed. God sets the correct moral
standard, either analytically because
moral concepts and norms are defined
by
divine
authority,
or
epistemologically because only God
knows the ultimate reasons or relevant
moral factors to make true moral
judgments, which remain inscrutable to
human
beings
whose
moral
understanding is limited.

We shall soon encounter other strategies employed
by Jewish tradition, such as invoking a higher order
legal/theological principle to override the
commandment, postponing action on the textual
command indefinitely, and allegorizing the
commandment. Yet the invocation of these
strategies emerge as the result of rabbinic
tradition’s posture toward the above four
arguments.
Avi Sagi has demonstrated that arguments A and B
are absent in rabbinic tradition regarding the
imperative to kill the Amalekites.5 More generally,
while the stronger analytic claim of DCM theory—
that divine commands define morality and ethical
concepts—has numerous antecedents in Christian
and Islamic thought, it is absent in classic Jewish
tradition. It first appears explicitly in Jewish writing
only in the twentieth century.6 Evidently traditional
rabbis and Jewish philosophers concluded from
Genesis 18:25 (“Shall the Judge of all the earth not
act justly?”) that the God who established a sacred
covenant with Abraham was bound by the
requirements of justice, even as humans
understand them.

The Church Father Tertullian celebrated irrationality as a religious ideal in his famous proclamation, “Credo quia absurdum est.”
(“I believe because it is absurd.”) Although Tertullian was referring to belief in logical contradiction, he no doubt would also
have reveled in asserting the primacy of a divine command over the conflicting demand of a rational moral law.
5 ”The Punishment of Amalek in Jewish Tradition: Coping with the Moral Problem,” Harvard Theological Review 87,3 (1994):
323-346
6 See A. Sagi and D. Statman, “Dependency of Ethics on Religion in Jewish Tradition,” Between Religion and Ethics,
(Hebrew) (Ramat Gan, Israel: Bar-Ilan University, 1993), 116-144, translated as “Divine Command Morality and the Jewish
Tradition” in Journal of Religious Ethics 23 (1995): 49-68. Sagi and Statman term the analytic connection, “strong
dependence”; the epistemological connection, “weak dependence.” The analytic thesis appears explicitly for the first time in
the writings of R. Kalonymus Shapiro, who lived through the Holocaust. This late break with Jewish tradition suggests the
possibility of some conceptual assimilation with Christian and Moslem theology, or, as Sagi and Statman put it, the thesis “is a
foreign shoot that cannot grow in the vineyard of Israel.” (140)
4
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This is what distinguished Abraham’s God from
previous idolatrous conceptions. Hence, classical
Jewish commentators never understood the
binding of Isaac (Genesis 22) as a conflict of
mitsvah and morality. Rabbinic sources portray
Abraham’s dilemma as one between obedience and
paternal love, not, à la Kierkegaard, as one between
religion and ethics or between the divine promise
of a glorious future and God’s message to destroy
that future by killing Isaac. That is, Jewish tradition
resisted interpreting divine commands as
conflicting with ethical imperatives, and conceding
that theological imperatives supersede a
purportedly conflicting moral law.7

famished and weary, and cut down all the
stragglers in the rear.”)10 We can only speculate
whether it was the close reading of this passage or
the Jewish commitment to moral discourse that
prevented rabbinic tradition from entertaining
DCM, but the critical point is that rabbinic
tradition never considered the divine command to
destroy all Amalekites to be a sufficient justifying
reason.11

Rabbinic tradition never considered the divine
command to destroy all Amalekites to be a
sufficient justifying reason.

The DCM argument holds little cogency today.
After the Holocaust, the genocide in Rwanda, the
terrorist attack on the World Trade Center and
repeated suicide bombings in Israel, it is
inconceivable that a clear thinking moral person
would accept another’s claim that a religious
command justifies his intentionally killing women
or children. Of course, I can claim that my religious
imperatives justify my killing innocent persons, but
someone else’s religious imperatives do not justify
similar behavior. Yet I pay a heavy logical price for
doing so: Such a claim puts an end to my
participation in rational moral argumentation.8

If rabbinic tradition rejected DCM, it also could
not countenance option C, The Heretical
Argument. Indeed, as its name implies, no religious
tradition can use this argument and retain its
theological coherence or moral authority. We are
thus left with the casuistic argumentation of option
D, and this is precisely how Jewish tradition
attempted to resolve the problem of the mitsvah to
destroy the Amalekite people. “Attempted”
because, I shall soon argue that it could not
succeed in resolving the problem through this
strategy.

Norman Lamm has suggested that not even
Hebrew Scriptures support DCM, since
Deuteronomy itself offers ostensibly justifying
reasons for killing the Amalekite nation.9 (“He
surprised you on the march, when you were

As Sagi demonstrates, most of rabbinic tradition
employed utilitarian-type moral arguments to
justify the obliteration of the Amalekites: The
Amalekites fought an unjust war by unjust means,
hence their destruction was necessary as a

See Eugene Korn, “Tzelem Elokim and the Dialectic of Jewish Morality,” Tradition 31, 2 (Spring 1997), 5-30, and Joseph B.
Soloveitchik, “The Lonely Man of Faith,” Tradition, 7,2, (Summer 1965) 61-62, fn..
8 This is because the essential characteristic of moral reasons—indeed all logically adequate reasons—is their universal nature:
If something constitutes a valid reason for me, it must also be a valid reason for all similar persons in similar situations. Claims
of divine revelation such as, ‘God has commanded me to do X,’ are neither empirical nor open to rational determination.
They are private, or at most communal, faith claims and as such one cannot rationally distinguish between false and true
claims to commandedness. This explains why the invocation of revelatory claims often heralds the breakdown of rational
discourse. In reasoned discourse among believers of different faiths, therefore, ultimately all divine command claims must be
relegated to the same logical category—either all are admissible as valid reasons or none are.
9 “Amalek and the Seven Nations: A Case of Law vs. Morality,” yet unpublished paper delivered at The Orthodox Forum of
Yeshiva University, March 14, 2004. Paper resides with its author.
10 Deut. 20:18 also gives the reason for destroying the Canaanite nations: “Lest they lead you into doing all the abhorrent
things that they have done for their gods and you stand guilty before the Lord your God.”
11 I am grateful to Professor Louis Newman for pointing out to me that the Bible’s supplying reasons for the commandment
does not necessarily imply that the absence of those reasons would void the commandment. This is logically true, yet the
absence of evidence for DCM in Jewish tradition indicates that the onus of proof belongs on those who advocate DCM as an
acceptable Jewish theory, not those who reject it.
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deterrent against others doing the same.12 Amalek
is evil in his essence and his nation is the archenemy of God, the preserver of the universe’s
moral order; hence the Amalekites must be
destroyed to preserve morality in the cosmos.13
Killing all Amalekites is necessary to prevent future
Amalekite destruction of the Jewish people, as
shown by the case of Haman, the Persian
descendant of Amalek.14 Obeying the command to
destroy Amalek teaches people to obey God’s
commands generally, thus preventing them from
making autonomous decisions that would result in
violence and murder in other contexts.15 Amalek
represents commitment to physical power, warfare
and violence by the sword; for the sake of justice
and peace, therefore, all Amalekites must be
destroyed.16

The non-quantifiability of human life precludes
utilitarian trade-offs of one innocent life for
another.
In attempting to supply justifications for the killing
the Amalekite nation, Jewish tradition presupposed
that divine imperatives must rest on moral grounds
or that “God commands an action because that
action is right” (to paraphrase Plato’s Euthyphro),
and that rabbinic tradition is committed to moral
reasoning. Notwithstanding the importance of
these logical points, there is no denying that all
these casuistic arguments fail. Halakhah prohibits
intentionally taking an innocent life to save another
person. Normative talmudic opinion indicates that

one is obligated to die rather than to murder
another in this situation. Murder is one of only
three prohibitions that one may not transgress in
order to save his own life—a type of halakhic
Categorical Imperative.17 Further still, Jewish law
prefers that many people submit to death rather
than acting as an indirect causal agent or being
complicit in the killing of one innocent person.18
The moral/legal principle is, “Do not set aside one
(innocent) life even to save many (innocent) lives.”
The foundation for this anti-utilitarian ethic is the
axiom that human life is created in the image of
God and therefore possesses indeterminate or
perhaps infinite value. The non-quantifiability of
human life precludes utilitarian trade-offs of one
innocent life for another and explains why
consequentialist moral justifications for sacrificing
innocents are almost never found in Jewish legal
discussion.
There is one instance of utilitarian reasoning in
halakhic discussion regarding sacrificing the life of
an innocent non-threatening person to save
another person or persons. This revolves around
the tragic case described in Terumot that poses the
existential choice between handing over a specified
innocent person for death or allowing the entire
city to be killed.19 One body of rabbinic opinion,
which I term “the infinite value school,” maintains
that even to save many people, one may not hand
over the innocent individual to murderers—even
though he is fated to die soon in any event.20 The
other
opinion—“the
indeterminate
value
school”—rules that one is permitted to hand over
the specified person in order to save the lives of

Isaac Abravanel, Commentary on Deut. 25:17.
Nahmanides, Commentary on Ex. 17:16.
14 This deterministic reasoning contains another theological problem for Jewish tradition. It comes perilously close to the
heresy of denying free will to Amalekite individuals.
15 Yoma 22b. This example teaches indicates a utilitarian reason (i.e. prevention of future violence and murder) for the
commandment. Under this interpretation, divine commandments may be necessary as pedagogical instruments rather than
justifying moral reasons.
16 Samson Raphael Hirsch, In the Annual Cycle (Hebrew) (B’nai Brak: Netsah, 1966) vol 2, pp. 190-193.
17 Sanhedrin 74a; Maimonides, Mishneh Torah, Hilkhot Yesodei ha-Torah, 5:1.
18 Yerushalmi, Terumot 8:10 and Maimonides, Hilkhot Yesodei ha-Torah, 5:5; cf. Tosefta, Terumot 7:20.
19 See previous note.
20 Maimonides (ibid), David Ben Shmuel of Lvov (Taz, commentary on Shulhan Arukh, Yoreh De`ah 157:1) and Yoel Sirkes
(Bah, ad loc) follow the talmudic opinion of Resh Lakish.
21 Menahem ha-Meiri (Beit Ha-Behirah on Sanhedrin 72b), Jacob Jehiel Weinberg and others follow the talmudic opinion of
R.Yohanan. I am indebted to David Shatz for pointing out to me the “indeterminate school.”
12
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others.21 I use the terms “infinite value” and
“indeterminate value” because the debate can be
expressed mathematically: If the value of the life of
the innocent person in question is represented by
the positive value X and the value of the other
lives by the positive value Y, the first school
maintains that X=X+Y, while the second
maintains that X<X+Y. Only X=infinity satisfies
the first equation.
It is crucial to recognize that this entire debate and
license to hand over another is restricted to the
situation in extremis where the innocent is fated to
die under all circumstances. It thus has little import
for moral argumentation regarding killing a nonthreatening Amalekite or a Canaanite noncombatant, whose survivability is not in doubt.
Nor is the law of preemptively killing a pursuer
(rodef) relevant. The case of rodef is morally
different, since the pursuer presents a clear and
immediate threat and is thus not innocent. The
case of the “pursuer” is also a legally distinct, since
the halakhah allows killing the rodef only as a last
resort, while the imperative regarding an Amalekite
requires killing him as the first option.
Much later in history, moral philosophers exposed
the incorrectness of purely utilitarian ethics by
demonstrating that no amount of good can justify
arbitrarily killing an innocent person.22 This is the
essence of the concept of retributive justice.
Intentionally killing an innocent person is not just
punishment, but unjustifiable aggression. Nor can
any utilitarian rationalization to ward off future evil
justify the intentional mass killing of infants or
harmless civilians. This is not an abstract truth for
philosophers only, but a harsh lesson of recent
history. The extermination of millions in the ovens
of Auschwitz was a radical evil teaching us that no
behavior could ever be sufficiently horrible to
justify intentionally killing a million babies.
Similarly, there can be no moral justification for
the intentional mass killing of civilians for political

or religious objectives. To deny this is to obliterate
the distinction between just and unjust wars and to
concede that terrorism is morally correct. The
imperative—whether divine or human—to commit
genocide against all Amalekites suffers from the
same moral defect. All rationalizations for it are
fallacious. There is good reason to assume that
traditional rabbinic authorities understood full well
that these arguments could never justify the
genocidal commandments, for rabbinic tradition
refused to rest with these utilitarian justifications.
It dealt effectively with the practical problem of
acting on the imperative via the normative
talmudic ruling of R. Joshua that “Sennacherib comingled the nations (that he vanquished).”23 The
Talmud used this principle to conclude that after
the Assyrian king’s conquest, it became impossible
to determine who was a member of the Canaanite
nations.

Rabbinic tradition refused to rest with these
utilitarian justifications.
Logically, this should apply to the Amalekite nation
as well, since it is unlikely that Sennacherib failed
to apply this policy to the Amalekites he
vanquished. Indeed, many medieval and modern
rabbinic authorities subsume Amalek under R.
Joshua’s principle.24 Hence, due to lack of certain
genealogical identification it became impossible in
principle for any Jew to fulfill the mitsvah to
exterminate these peoples. This is consistent with
other instances of the rabbinic strategy to render
some Biblical laws inoperative or barely
implementable, such as the execution of the
rebellious son (Deut. 21:18-21; Sanhedrin 71a),
capital punishment (Mishnah Makkot 1:10), and the
destruction of an idolatrous city (Deut 13:13-16;
Sanhedrin 71a). There is another rabbinic tradition
that all fulfillment of the command to kill the
Amalekites is deferred until the messianic era.25

See, for instance, C. Ewing, The Morality of Punishment (London: K. Paul, Trench, Trubner and Co, 1929) and J.D.
Mabbott, “Punishment” in Mind, Vol. 48, no. 190 (April 1939): 152-167.
23 Mishnah Yadayim 4:4; Berakhot 28a
24 See Elimelech (Elliot) Horowitz, “From the Generation of Moses to the Generation of the Messiah: Jews against Amalek
and his Descendents,” (Hebrew), Zion 64 (5759/1999): 425-454.
25 See commentary of David ben Zimra (Radbaz) on Maimonides, Mishneh Torah, Hilkhot Melakhim, 5:5.
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The effect of these interpretations is to render the
mitsvot inoperative, and thus avoid any immoral
behavior that would result from acting in
accordance with their literal meaning.
There is no reason to believe that R. Joshua
invented a historical fiction, since it was the actual
practice of ancient conquerors to intermingle their
conquered peoples to lessen the possibility of
organized rebellion. What is remarkable is the legal
power that the talmudic tradition gave to this brute
historical fact.
To understand the unusual nature of the talmudic
ruling, consider the following scenario: The Israeli
Army is marching through the Sinai desert led by
General Yigal Yadin, who is also an accomplished
archeologist. During encampment, Yadin discovers
documents buried in the sand that indicate that a
clan living in the area is unmistakably descendent
from the biblical Canaanites. Yadin takes the
document to the world’s leading historians and
anthropologists, who unanimously conclude that
the documents are authentic and accurate. In other
words, all scientific opinion corroborates the claim
that these specific persons are Canaanite
descendants. Are religious Jews obligated to act on
the basis of the overwhelming empirical data and
kill these Canaanites? Probably not, for R. Joshua’s
talmudic principle would trump the scientific
evidence and the genocidal commandment would
remain inapplicable.26 This means that the principle
functions neither as a historical observation nor an
empirical claim, but as a non-falsifiable legal rule.
A permanent principle with legal force to override
the fulfillment of a divine commandment is rare in
Jewish legal tradition. It is plausible to assume that
rabbinic authorities elevated this opinion to a
categorical definitional principle precisely because
they sensed the overwhelming moral problems
with a literal implement of the commandment.
Hazal were not philosophers, but teachers whose
ultimate concern was promoting correct action in
accordance with how they understood sacred
Torah texts. They succeeded in foreclosing the
possibility of Jews committing genocide or killing

innocents because of the divine commandment,
but they left untouched the theological/conceptual
problem: How could God command something
immoral—even theoretically? Since “The Judge of
the earth must act justly,” how could God have
ever have issued an immoral command to
intentionally kill infants, minors and women or
destroy an entire nation?

It is in the Mishneh Torah that Maimonides
made the conceptual breakthrough.
The theological issue was left to later authorities of
more philosophic bent. It lingered until the twelfth
century when Maimonides devised an elegant
solution. In The Guide of the Perplexed, he explicitly
ruled out extending the imperative to tribes other
than Amalek27, but it is in the Mishneh Torah that he
made the conceptual breakthrough. As the greatest
Jewish philosophic intellect in history, Maimonides
adopted a radical interpretation of the sacred text
and the resultant Jewish law. His first move was to
boldly interpret Deuteronomy 20 contrary to its
plain meaning and the accepted opinion of his
time. Verses 10-15 read:
When you approach a city to attack it, you
shall offer it terms of peace. If it responds
peaceably and lets you in, all the people
there shall serve you in labor. If it does not
surrender to you, but does battle with you,
you shall lay siege to it; and when the Lord
your God delivers it into your hand, you
shall put all the males to the sword.
However you make take as booty the
women, the children, the livestock, and
everything in the town—all its spoil—and
enjoy the use of the spoil of your enemy.
Thus you shall do to all cities that lie very
far from you, towns that do not belong to
the nations hereabout.
Verse 16 goes on to contrast the above “remote”
wars with the objectives and rules of engagement
for the war against the Canaanite nations:

I have found no discussion in rabbinic literature—which is famous for analyzing all theoretical options—
that countenances the theoretical nullification of R. Joshua’s principle.
27 III:50

26

The Edah Journal 5:2 / Sivan 5766

Korn 7

In the towns of the latter peoples,
however, which the Lord your God gives
you as a heritage, you shall not let a soul
remain alive.
Prior to Maimonides, normative halakhic tradition
understood the call for peace (v. 10) to apply only
to wars against the “cities that lie far from
you”28—i.e. the plain sense of the text. However
Maimonides interpreted the requirement of calling
for peace to apply to all wars that Jews fight—
including the wars against the Canaanite and
Amalekite peoples.29 Hence for Maimonides war
was never a first option or a divine preference.30
War is always a necessary evil to be accepted only
when the enemy refused peace or did not accept
the fundamental laws of social order (the
prohibitions against murder, stealing, sexual
wildness, cruelty, idolatry, and blasphemy as not
tolerating worship of God, as well as the positive
injunction to live under a system of courts and
laws), known as “the seven Noahide
commandments” in rabbinic parlance.
Maimonides used this non-standard reading to
form the basis of his next startling claim: Should
any Canaanites or Amalekites accept peace and the
laws of social order, one is forbidden to kill them.31
Perplexed by this ruling that is in stark contrast to
the biblical imperative, the commentaries infer that
Maimonides must have reasoned that should a
Canaanite or an Amalekite accept peace and the
laws of civilization, he is no longer in the legal
category of a Canaanite or an Amalekite.32 In other
words, Maimonides has transformed the category
from a genealogical/ethnic one to a behavioral
one. It is important to note that Maimonides’ non-

standard reading of Deuteronomy 20 and the laws
flowing from it became normative after his
ruling.33
Maimonides never stated the reason for advocating
this conceptual transformation, but it is plausible
that he was responding to the theological/moral
problem. Maimonides was undoubtedly aware of
the text of Midrash Tanhuma 96:3 cited above that
argues against killing non-sinning Amorites on
moral grounds.

Maimonides transformed the category from an
ethnic one to a behavioral one.
The midrash concludes that Moses refused to kill
the innocent Amorites, at which point God then
followed Moses’ lead.34 Maimonides transformed
this insight into codified halakhah, creating an
interpretation that enabled him to understand the
divine commandment closer to the conceptual
requirements of justice and God’s requirement to
adhere to just standards. To be fully congruent
with our understanding of justice, the behavioral
criterion would have to be applied to individual
Canaanites and Amalekites, not to nations or
collectivities. Maimonides did not do this explicitly
in the cases of Canaanites or Amalekites, but did
so implicitly when he prohibited waging war
against any individuals—rather than nations—in
his formulation of Hilkhot Melakhim 6:1: “One may
not wage war against any individual in the world until
one (first) offers him peace, whether in a
discretionary war or in an obligatory war.”
(emphasis mine—E. K.). He also rejected the idea

See Rashi, and Sifri ad loc.
Mishneh Torah, Laws of Kings, 6:1 and commentary of Abraham Botan (Lehem Mishneh) ad loc.
30 This means that for Maimonides, there is no concept of “holy war,” i.e. war as a religious ideal. This is true even of an
“obligatory war” (Milhemet Mitsvah).
31 Mishneh Torah, Hilkhot Melakhim 6:4.
32 Commentary of Josef Karo (Kesef Mishnah), ad loc.
33 See Nahmanides ad loc., Abraham Ben David (Ravad) ad loc. and Isaiah Karelitz (Hazon Ish), Bei’urim ve-Hiddushim al haRambam, Hilkhot Melakhim 5:1. See also, Aviezer Ravitsky, “Prohibited Wars in Jewish Tradition,” in The Ethics of War and
Peace, Terry Nardin ed. (Princeton U. 1998), pp 115-127. The contemporary Shlomo Goren claims in his compendium of
responsa on war, Meshiv Milhamah p.153, that nearly all early authorities (Rishonim) maintain this Maimonidean position.
34 “Said the Holy One, Blessed Be He, I said, ‘You must proscribe them [Deut. 20:16], but you did not do so; by your life, as
you said I shall do, as it is written, ‘When you approach a city to attack it, you shall offer it terms of peace’” [Deut 20:10]. I
thank Aviezer Ravitsky for pointing this out.
28
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of collective punishment except for idolators.35
Moreover, he implied the individual criterion in
reference to Amalek in The Guide of the Perplexed
3:41, where, after using the biblical language of the
“Amalekite nation,” he undercuts collective
punishment by stressing that action against Amalek
is akin to due legal punishment for “a wicked
man,” that it must be “according to his individual
wickedness” (Deut 25:2), and that Amalek is killed
by the sword because “Amalek hastened to the
sword.” These are all allusions to retributive justice
in which punishment must be appropriate for
individual behavior. If so, the commandment
would seem to apply only to informed adult
individuals who bear legal responsibility for their
behavioral decisions, and only to those informed
adults who by principle promote violence and
undermine the foundations of civilized society.
Ultimately rabbinic tradition extended the
reasoning of Maimonides and explicitly asserted
the criterion of individual behavior, even for
Canaanites.36 In other words, action on the
commandment would constitute just punishment
for threatening individuals, and the only objects of
the ostensibly genocidal divine command would be
individual aggressors committed to violently
destroying the moral order of society.
Rather than resort to casuistic reasoning to qualify
the case or render it inoperative, Maimonides

solved the problem conceptually, by redefining the
commandment to make it more consistent with the
demands of moral reasoning.37 Evidently he
realized that it is not a specific application of
genocide that is wrong, it is the very concept itself.
No amount of casuistry could succeed in bringing
the commandment into line with the demands of
morality or the halakhic “justice principle,” i.e.
“We do not punish the sons for the sins of the
fathers.”38

It is not a specific application of genocide that is
wrong; it is the very concept itself.

One might argue that the tradition’s solution is
exclusively legal because the halakhic system and
Maimonides simply opted for this halakhic
principle to supersede the literal interpretation of
the biblical command. This begs the question,
since the more logical approach would have been
to apply the justice principle generically, but
suspend it in the instance of an explicit contrary
commandment that is limited to a particular
situation, e.g. the genocide command toward
Amalek. Without moral considerations, it is hard to
explain why Jewish tradition opted for the justice
principle over the literal reading of the Amalekite
command.

Even though Deut. 13:13-16 mandates the destruction of all inhabitants of an idolatrous city, Maimonides ruled that nonidolators of those cities must not be killed. (Hilkhot Avodah Zarah 4:6) In this ruling he follows the prior tradition anchored in
Midrash Tana`im to Deut. (pp. 67, 69, Hoffman edition) and Mishnah Sanhedrin 9:1, which require testimony and proof of
individual guilt before execution. Maimonides did rule, however, that the wives and children of idolatrous men be killed.
Importantly R. Meir Abulafia (Ramah) argued strenuously against this latter ruling. He insisted that no action could rightfully
be taken against women and children—and for explicitly moral reasons: “Heaven forbid that God cause evil.” For a fuller
discussion on collective punishment and this legal specific disagreement, see Moshe Halbertal, Interpretative Revolutions in the
Making, (Hebrew) (Jerusalem: Magnes, 1997) Chapter 6.
36 Following Maimonides’ interpretation of the commandment of war against the Canaanites, Naftali Zvi Yehudah Berliner
(Netziv) took this logical step and restricted the object of the Biblical mandate to kill the Canaanite nations to individual
Canaanite combatants who pursued war against the Jewish people. See Ha`ameq Davar, Deut 7:2. Professor Lawrence Kaplan
has directed my attention to the following statement, indicating that according to Rabbi Joseph Soloveitchik, Maimonides
believed that the imperative to destroy Amalek could not include innocent civilians: “In a subsequent interview, Rabbi
Soloveitchik elaborated on his view that a nation could be transformed into Amalek in a metaphysical or halakhic sense. The
status of Amalek would not, according to the Rav, create halakhic obligations concerning innocent offspring and spouses
because Maimonides clearly limits actions against Amalek to unrepentant elements who have refused to make peace with
Israel.” Stanley Boylan, “A Halakhic Perspective on the Holocaust” in Theological and Halakhic Reflections on the Holocaust, B.
Rosenberg and F. Heuman eds., (Hoboken: Rabbinical Council of America, 1992), 212, note 3.
37 It is important to note that Maimonides stipulates specific peace terms in the same chapter, i.e. servitude, humiliation and
taxation, that appear inconsistent with contemporary just war norms.
38 Derived from 2 Chronicles 25:4, “Fathers shall not die for their children, nor shall children die for fathers, but every man
shall die for his own sin.” See Abraham Bornstein, Avnei Netser, Orah Hayyim 2:508
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Maimonides’ strengthens support for this
supposition in his next law, where he insists that
the commandment always meant what he says it
means, and that Jews followed this interpretation
when trying to fulfill the commandment from the
time of Joshua’s first war with the Canaanites
onward. Though this claim lacks historical
confirmation, it was conceptually necessary for
Maimonides’ moral and theological theories.

Jewish tradition solved both the practical moral
problem as well as the philosophic problem.
One might try to resolve the problem of immoral
commandments by positing a theory of moral
evolution: The commandments were moral in the
biblical era, but due to human moral progress we
now realize them to be immoral. The evolution of
moral standards over history is a thesis for which
there is much empirical evidence and one that is
consistent with a traditional rabbinic understanding
of the way revelation functions in history.39 In the
context of Jewish philosophy and halakhah, there is
no logical bar to Jews accepting that God gave the
Torah and commandments in such a way for their
values to progressively unfold. This may be why
the biblically permitted or mandated institutions of
polygamy, indentured servitude, and harsh
punishments for heretics were practiced in early
Jewish history, but have fallen into principled
disuse today. Indeed, for any revelation to be
comprehensible and appreciated by human beings
throughout all cultures and periods of history,
some type of embedded value evolution seems
necessary.
Maimonides clearly accepted a theory of
theological progress that entails moral progress40,
but that thesis could not help him with the
problem at hand. If the moral progress thesis
claims that there is an eternal objective moral

standard (e.g. not killing innocents) always known
to God but understood by human beings only after
the evolution of a higher moral consciousness,
then the problem remains, since God would seem
to have commanded something He knew to be
immoral even in the biblical era. If the thesis
means that God, too, has an evolving moral
consciousness, then God’s knowledge and being
undergo change, which opens up a host of
theological problems for Maimonides’ conception
of God, to which time and change do not apply.41
The result is that Jewish tradition has now solved
both the practical moral problem as well as the
philosophic problem—in other words, totally
neutralized the commandment to commit
genocide. If so, what is the purpose of the
commandment? In fact neither Jewish tradition
nor Maimonides needed these commandments to
mandate the destruction of those committed to
warfare or not willing to abide by the fundamental
norms of civilized society. This is known from
elsewhere in Jewish law.42 Even on a strictly
heuristic level, our analysis has thus far stripped
the Amalekite commandment of any value. It
neither adds nor detracts from the corpus of
Jewish law or ethics.
This consideration may have disturbed traditional
rabbinic commentators who were committed to
finding meaning in every letter of sacred texts.
Some medieval thinkers and later Hasidic teachers
translated the literal meaning of the imperative into
metaphor
and
explained
the
Amalekite
commandment as referring to the obliteration of
each person’s evil impulses.43 The war against
Amalek thus became every person’s internal
psychological and moral struggle with himself.
Perhaps the same concern vexed the famed
Lithuanian talmudic tradition beginning with R.
Elijah ben Shlomo Zalman, (the Ga’on of Vilna)

See Nahum Rabinovitch, “The Way of Torah” (translation), The Edah Journal (3:1) 2003 at www.edah.org
For theological progress see, Guide of the Perplexed III:32. His commitment to messianic history entails moral progress. See
Mishneh Torah, Hilkhot Melakhim 11:4 and 12:5, and Guide III:11.
41 Mishneh Torah, Hilkhot Teshuvah 5:5; Guide, I:68 and II:1.
42 See Mishneh Torah, Hilkhot Melakhim 8:10
43 This medieval interpretation is cited (disapprovingly) by medieval talmudic authorities and rationalists. See Gershom
Scholem, Major Trends in Jewish Mysticism (Jerusalem: Schocken, 1941) 340-41, and Sagi, HTR, 334-336, for specific
references.
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and carried forward by the Brisker Soloveitchik
rabbinic dynasty.44 R. Moses Soloveitchik (18761941) asserted that the Amalekite nation never
assimilated beyond recognition. Apparently
without taking into account Maimonides’
restriction (Guide III:50) of the commandment to
the actual tribe of Amalek,45 he took his cue from
Maimonides’ non-biological understanding of the
category in the Mishneh Torah, where Maimonides
fails to list Amalek as one of the tribes whose
traces were lost.46 Speaking during the Nazi era, R.
Soloveitchik insisted that Amalek is a prototype for
any person attempting to exterminate the Jewish
people and that the commandment to physically
destroy such persons is still binding. His son, R.
Joseph Soloveitchik (1903-1993), applied it to
Arabs trying to destroy Israel in the 1950’s.47

The correct moral response to radical evil is itself
harshly radical.
Instead of reducing the category to a nullity, they
extended it to all individuals who exhibit this
immoral behavior. Importantly, the latter’s
interpretation minimized the potential for
individual immoral interpretation and action by
restricting the operative imperative to the Jewish
community as a collective.48
The command to annihilate Amalek reflects the
biblical insistence that radical evil exists in human
experience and that people protecting the civilized
order are obligated to destroy that threat without
compromise. It maintains that the correct moral

response to radical evil is itself harshly radical—
that short of a fundamental moral transformation
by persons committed to such evil, one may offer
neither quarter nor forgiveness. The moral
imperative demands the rejection of any agreement
toward co-existence, for ultimately coexistence is
impossible. If not conquered totally, absolute evil
will surely destroy the moral and social foundations
of human civilization.
Of course, any literal implementation of the
imperative to destroy without limit individuals
considered to be evil incarnate strikes fear in the
hearts of morally sober persons. Although the
potential misuse of this commandment does not
logically exclude a valid application, the potential
for horrific misapplication is overwhelming.
During the Crusades, Pope Urban II considered
Moslem conquerors of Jerusalem to be Amalek. In
medieval times Jews considered Christians to be
Amalekites, and most recently Jews have applied
the Amalekite designation to the Palestinian people
as well as to Jewish leftists, Zionists and Israeli
officials who advocate ceding land to
Palestinians.49 This is not mere rhetoric, but license
for religiously motivated persons to kill.
Undoubtedly this violent potential is what led
talmudic authorities, medieval thinkers and
contemporary rabbis to try to protect the moral
integrity of Jews by barring them from acting on
the simple meaning of the divine commandments
to exterminate the Amalekite and the Canaanite
nations—or any innocent person no matter what
his genealogy.

For the claim that the Ga’on of Vilna maintained this line of reasoning, see Horowitz, (above, n. 23), 428.
For an excellent analysis of this restriction, see Josef Stern, “Maimonides on Amalek, Self-Corrective Mechanisms, and
the War against Idolatry” in Judaism and Modernity: The Religious Philosophy of David Hartman (Burlington, VT: Ashgate, 2004)
364-366. Maimonides also alludes to the restriction when he catalogues the commandment in Book of the Commandments,
Positive Commandment 188.
46 Hilkhot Melakhim, 5:4. Evidently, R. Soloveitchik separated 5:5 from 5:4, since 5:5 reads, “Similarly the command to
destroy Amalek…..”
47 Rav Joseph B. Soloveitchik, “Kol Dodi Dofeq” in Theological and Halakhic Reflections on the Holocaust, op. cit., 98. Translation by
Lawrence Kaplan.
48 See note 36 for elaboration of Rabbi Joseph Soloveitchik’s view.
49 See Horowitz (above, n. 23), 446-454.
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Worlds Destroyed, Worlds Rebuilt:
The Religious Thought of R. Yehudah Amital
Alan Brill

R

abbi Amital is a profound visionary driven by
his memory of the past with a unique natural
sense of Judaism.1 Yehudah Klein (later changed to
Amital) was born in 1925 in Transylvania. As a boy
he studied in heder and yeshiva and had only four
years of elementary secular education; his teacher
in Hungary was the Lithuanian R. Hayyim
Yehudah Halevi, a student of R. Hayyim Ozer and
of Reb Barukh Baer Leibowitz. R. Amital recounts
a story of his youth in which he imagined a ball of
fire in the sky. His vivid and active imagination
took it as a messianic sign, and he persuaded his
classmates to dance around a tree in celebration. R.
Amital didn’t himself experience this envisioned
messianic redemption, for in 1943 the Nazis
deported him to a labor camp, and the rest of his
family perished in Auschwitz. Upon his release, he
came to Israel in December of 1944 and resumed
his yeshiva studies, receiving ordination from R.
Isser Zalman Meltzer and then married the latter’s
granddaughter. R. Amital joined the Haganah and
fought in the battles of Latrun and the Western
Galilee. After the war, R. Amital became a rabbinic
secretary in the Rabbinical Court in Rehovot, and
two years later, he started giving a Talmud shiur in
Yeshivat Ha-Darom together with his colleague
Rabbi Elazar Mann Shakh.2

yeshiva study and military service. The exemption
from army service granted to yeshiva students

increased the friction between the religious and
secular communities, so R. Amital created the
yeshivat hesder to unite these two communities, as
well as to illustrate the religious significance of the
accomplishments of the new state. This decisive
move shifted R. Amital from his haredi background
to a religious Zionist affiliation and distinguished
his teachings from those of his colleague Rav
Shakh, who came to lead the anti-Zionist yeshiva
ideology at the Ponovitch Yeshiva in Benei Beraq. 3
For R. Amital, there was no turning back: the
secular state was a reality. The hesder form of
Religious Zionism became a distinct variety of
Modern Orthodoxy, one that consisted of helping
to build the state under labor Zionism, and
combining Torah study with army service. (One
should note the difference between this form of
religious Zionism and Hirsch’s diaspora keeping of
mitsvot, Hildesheimer’s academic study of Talmud,
or American suburbanization).4

While at Yeshivat Ha-Darom, R. Amital formulated
the idea of the yeshivat hesder, which combines

Propelled by Holocaust memories, R. Amital
became a force in the building of the modern state

There was no turning back: the secular state was a
reality.

I wish to thank Rabbis Ari Kahn, Jason Leib, and Yehudah Mirsky and my friend David Landes for reading earlier drafts of
this essay. This essay is part of a larger project of presenting the varieties of Modern Orthodoxy; hence, no advocacy of a
given variety over other varieties is intended. The order of their appearance and the venue of publication is incidental. Lastly I
thank The Edah Journal for its notable efficiency and consistency in publication.
2 Biography taken from Yeshivat Har Etzion website at http://www.vbm-torah.org/rya.htm.
3 In R. Amital’s eulogy for R. Shach, he states, “There is a paradox: there is no one who brought the ultra-Orthodox world
closer to the state and its institutions than Rav Shach" Alon Shvut Graduates' Journal Nissan (5762). It is interesting to note that
R. Mordechai Breuer was also their colleague at Yeshivat Ha-Darom. Already from the War of Independence, there are essays
written by Rav Amital in the Israeli army journal about bringing the world of Torah into the mainstream of Israeli life.
4 As noted above, this essay is part of a larger project of differentiating the varieties of Modern Orthodoxy; in the interim, see
my web course on Modern Orthodoxy at tinyurl.com/4brqh.
1
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of Israel, and, after the liberation of the Gush
Etzion in the Six-Day War of 1967, Rabbi Amital
founded the yeshiva in Kefar Etzion. (In 1971, R.
Amital invited R. Aharon Lichtenstein to join him
as Rosh Yeshiva.) R. Amital later led the politically
liberal religious party Meimad and served as a
cabinet minister. He publicly displayed his pain
over the 1973 and 1982 wars, especially the loss of
some of his earliest students, and raised three
generations of primarily Israeli students, teaching
them to think independently, sensitively and subtly
about the complex issues of morality, piety and
politics that the modern Israeli faces.
His
combination of simple interpersonal directness and
complex inner theology makes him, to quote a
recent Ha’aretz article, “a simple Jew… a rare
breed” and one from whom American Jews can
learn much.5
Three recent volumes have appeared that present
R. Amital’s vision: a volume on ethics with the
inappropriate English title, Jewish Values in a
Changing World (the Hebrew has the more
appropriate title, But the Earth he has Given to Man6);
a volume critical of the new spirituality within
Israeli religious Zionist circles called Between
Religious Experience and Religious Commitment; and a
book on the Holocaust and Zionism called A
World Built, Destroyed And Rebuilt: Rabbi Yehudah
Amital's Confrontation with the Memory of the Holocaust,
written by Moshe Maya. Each volume appears to
be distinct, but taken together they present a
unified personal and autobiographical theology.7

The three volumes complement the prior
publication of Ha-Ma`alot mi-Ma`amaqim.8 He also
recently published the first volume of his talmudic
novellae, Resisei Tal, reflective of the creativity that
originally made him a great and energetic Rosh
Yeshiva.9

He works from R. Kook’s premises that are
foreign to American Jews, such as the importance
of imagination, natural emotions, collective action,
evolutionary history and mystical vision.
R. Amital’s basic canon of texts includes the
writings of Maharal of Prague, Moshe Hayyim
Luzzatto (Ramhal), and the Vilna Ga’on; the
literature of Polish haisidut; and the writings of R.
Kook, to which he is devoted. Most of these texts
are not staples of the American Modern Orthodox
canon, and there has been only limited reception of
R. Kook’s writings in America. R. Amital does not
perform a formal exegesis of R. Kook’s writings;
rather he works from many of R. Kook’s premises
that are foreign to American Jews, such as the
importance of imagination, natural emotions,
collective action, evolutionary history and mystical
vision. Since the little knowledge of R. Kook
available has come from universalist presentations
based on the philosophic work Orot ha-Qodesh,
American readers are not aware of the full R. Kook
corpus—the tensions in his writings, the
contradictory interpretations of his students, the

Yair Sheleg, “A rare breed, this `simple Jew'” Ha’aretz (10/06/2005).
The Hebrew title implies the divine in the natural order, while the English title implies the imposition of ideal values against
the backdrop of the change. Also the translation was inconsistent between translators, did not always convey the Hebrew, and
was not documented or indexed well. The transcription is more than awkward at times and sometimes one has to strain to
hear R. Amital behind the text.
7 These essays are edited versions of actual lectures that R. Amital gave to his students. In each, a homiletical question
precedes a citation from R. Abraham Isaac Kook, or another textual building block of R. Amital’s thought, to serve as a frame
for the discussion. Then R. Amital introduces the topical issue at hand and presents the complexities of the issue. Finally, he
returns to the original homily and connects it to the issue at hand and offers a new vision.
8 Yehudah Amital, Ha-Ma`alot mi-Ma`amaqim: Devarim be-Sugyot ha-Dor al ha-Teshu`ot ve-al ha-Milhamot (Jerusalem : Agudat
Yeshivat Har Etzion, 1974); Jewish Values in a Changing World edited by Amnon Bazak, (Alon Shevut-Jersey City, NJ: KTAV
Pub. House, 2005); Moshe Maya, Mosheh. A World Built, Destroyed, and Rebuilt: Rabbi Yehudah Amital's Confrontation with the
Memory of the Holocaust (Jersey City, NJ: Ktav, 2004); Between Religious Experience and Religious Commitment - Five Addresses on Youth
in Crisis (Alon Shevut: 2003); Resisei Tal (Alon Shevut: Yeshivat Har-Etzion, 2005).
9 The shi`urim are in the finest tradition of creating new understandings of the Talmud, in the broad tradition of the Sha`agat
Aryeh, R. Akiva Eiger, and Rogochover, and with much reference to the immediately prior generation, such as Hazon Ish, and
R. Aharon Kotler. It is interesting to note that his categories, in many cases, come from conceptual or philosophic sources
such as Rambam, Maharal, or Sa`adyah.
5
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recent scholarship, and his diarist recordings of the
mystical rapture. This essay will examine the role
that individuality, naturalism, and vision play in R.
Amital’s theories of ethics, piety, and sovereignty.
Ethics
But the Earth He Has Given to Man contains the
story of Rabbi Schneur Zalman of Liadi who,
when studying Torah, heard the crying of his infant
grandson. The elder rebbe rose from his studying
and soothed the baby to sleep. Meanwhile, his son,
the boy’s father, was too involved in his study to
hear the baby cry. When R. Zalman noticed his
son’s lack of involvement, he proclaimed, “If
someone is studying Torah and fails to hear the cry
of a Jewish baby, there is something very wrong
with his learning.” From this story R. Amital draws
the principle that “in every society…there are
those who feel the burden…rest upon their
shoulders, and as a result they will initiate and
organize
activities
on
behalf
of
the
community”(pp. 157-8). Piety, therefore, cannot be
detached from moral empathy and social
responsibility.
R. Amital writes that recognition of our innate
image of God leads to moral sensitivity and
conscience. Fundamental for R. Amital, following
his reading of the thought of the Ge’onim,
Maimonides, and Musar writers, is the idea that
man can naturally tell right from wrong,
independently of the halakhah. R. Amital cites the
Ga’on Rabbenu Nissim, (eleventh century) who,
like most ge’onim, affirmed the kalam doctrine of a
natural intuition (lutf) given to all people as a gift of
God that allows humans to know the correct
course of moral action even without revelation (p.
21).10 He also cites Maimonides, who criticizes
those who say that the law does not have any telos
or purpose. R. Amital expands Maimonides into a
statement criticizing those who think natural
morality conflicts with Torah. According to
Maimonides’ Eight Chapters, we perform the good

because we have internalized that the good is its
own virtue and the decision should not require a
struggle. R. Kook suggests the same relationship
between morality and divinity when he states,
"When the passionate desire to be good to all
prevails, then man knows that a heavenly
illumination has come to him “(Orot ha-Qodesh, III,
p. 316).
With a sweeping sense of the widespread sources
for natural morality, R. Amital cites the various
ethical statements of the Netziv (R. Naftali Zevi
Yehudah Berlin), Meshekh Hokhmah (R. Me’ir
Simcha of Dvinsk) and others who assert for the
need for humans to be morally upright and
explains how these statements apply to everyone as
a form of natural law. These statements may
certainly be read as other forms of ethical theory,
but for R. Amital, natural morality was expressed
by Nahmanides’ need to “do the good and the
right,” Maimonides on the need to do justice and
R. Moses Cordovero’s Tomer Devorah kabbalistic
need for humanism. For R. Amital all of these
ideas add up to R. Kook’s conclusion that one’s
piety cannot override natural morality and, in fact,
must support one’s natural morality:
It is forbidden for fear of Heaven to push
aside one's natural morality, for then it
would no longer be pure fear of Heaven.
The sign [by which one can recognize]
pure fear of Heaven is when the natural
morality which is rooted in man's honest
nature ascends by means of [the fear of
Heaven] to higher levels than it would have
attained without it.
But if there should be a fear of Heaven,
such that without its influence, life would
tend to function better, and would
actualize things beneficial to the individual
and society, whereas with its influence that
actualizing power would diminish–such a
fear of Heaven is invalid.11

It is interesting that R. Amital did not directly quote Sa`adyah Ga’on, who has a concept of a natural consciousness of the
good available to all (lutf). According to the ge’onic doctrine of inner revelation, man’s intellect is capable of distinguishing
what things are good and what are repugnant. That is, irrespective of what the law resolves man can tell good from bad.
11 Orot ha-Qodesh, Vol. III, p. 27, cited at But the Earth, p. 30. Compare “Morality in its natural state, with all its profound
splendor and might, must be fixed in the soul, so that it may serve as a substratum for the great effects emanating from the
strength of Torah.” (Orot ha-Torah, 12 2-3).
10
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From this natural morality, R. Amital also
approvingly cites R. Samson Raphael Hirsch’s
universalism to show that Judaism by definition
consists of morality, “humanity and justice and all
the spiritual and moral assets of man received their
eternal confirmation through this divine echo in
the hearts of man..”12
If morality is natural, one may rightly ask: what of
those moments when the Bible and rabbinic
literature seem not to be moral? R. Amital
refreshingly addresses the problem openly and
without the usual apologetic strategy of claiming
the halakhic suspension of the ethical or the need
to stoically accept the injustice as part of our
submission to the law. He gives two answers to the
problem of troubling texts. The first answer
requires us to use the ethical interpretations of the
biblical law found in later rabbinic literature. We
are to find the interpretation in the oral law that
makes it moral; we find an explanation without
worrying about internal consistency of sources. He
trusts that Judaism consists of one single unit, and
we need to pick the ethical approach from the
available options. The second answer suggests that
we should follow the law as stated, but we should
not let the halakhah affect our natural morality.
Natural morality can withstand obedience to a
formal law. The second approach places the
gravitational center of our Jewishness in our
morality, not our obedience to halakhah.

R. Amital’s approach to Judaism provides us with
two parallel and separate imperatives: that of the
soul and that of the halakhah.
R. Amital must not be misconstrued. He does not
have biblical values that transcend Rabbinic
Judaism; in fact, for him the halakhah can be used,
in many cases, to teach an approach more ethical
than the Bible’s. R. Amital’s approach to Judaism
provides us with two parallel, and most of the time
separate, imperatives: that of the soul and that of

the halakhah. We are simultaneously to follow
natural ethics and halakhah, for one helps us to
reach decisions through intuition and the other
through formal reasoning. Neither one alone can
exhaust our obligations before God.
There are two stories of moral challenges told in
Yeshivat Har Etzion circles that contrast R. Amital
with his co-Rosh Yeshiva R. Lichtenstein. In the
first story, this question is asked: would one save
the life of a gentile on the Sabbath if one were on a
desert island? According to standard halakhah, one
saves a gentile on the Sabbath only to promote
“the ways of peace,” or to avoid hatred on the part
of gentile observers that would be caused by not
saving the gentile. These considerations, of course,
do not apply on a desert island, where there are no
observers. As the story goes, R. Lichtenstein
answered that he would save the gentile as a
universal moral imperative and then need to repent
for violating the Sabbath, while R. Amital would
save the gentile and not feel any need to repent
because he was doing God’s will. For R.
Lichtenstein, the halakhah remains the ideal
embodiment of God’s will even though we also
have to fulfill universal moral requirements. In
contrast, R. Amital’s answer suggests we know
God’s will through our natural moral sense, which
is usually expressed through the halakhah. R.
Amital does not give us criteria to use when we
have to submit to the halakhah despite our moral
sensitivity; rather, he believes it should be a natural
given that we do not have to repent over saving a
human life.13
The second story concerns the scenario where one
is in an extreme situation and has this choice:
whether to either eat human flesh or pork. The
standard halakhah designates pork as a biblical
prohibition and human flesh as only a rabbinic
prohibition (assuming the flesh is already dead and
there is no question of murder); hence one should
eat the human flesh. R. Lichtenstein is wont to go
further and consistently point out that the
punishment for the consumption of pork is only

Hirsch, Genesis 18 cited on But the Earth p 34. Compare a similar approach in Walter Wurzburger, “Samson Raphael
Hirsch's Doctrine of Inner Revelation” Fox IV (1989) 3-11.
13 There are several versions of the same moral dilemma presented to R. Professor Saul Lieberman–in each case he answers
that we tell the gentile now, on dry land, that we would save his life because of “ways of peace.” We do not tell the gentile
that actually we would not need to act that way on the island.

12
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lashes while eating fruits from the priestly portion
that has not been taken is excision (karet). In
contrast, R. Amital almost shouts out from his soul
that human flesh should be repulsive to everyone’s
natural sense of morality so that one should eat the
pork, and the reason that the prohibition was not
stated in the Torah was because this revulsion is a
natural intuition not needing to be stated. R.
Amital also adds a more halakhic reason that the
calculation of choosing to violate a rabbinic
prohibition over a biblical one is itself only
rabbinic.
He further cites as a paradigm for his thought the
famous statement of Rabbi Moses Samuel Glasner
(1856-1924) in his Introduction to Hullin, where he
states that just because something is not forbidden
does not mean that it is permitted, e.g., the case of
choosing to eat human flesh over pork. R. Amital
guards himself in the halakhic realm by noting that
some say R. Glazer went too far—and may not be
correct as halakhah. However, for R. Amital, R.
Glazer’s approach can still serve as our paradigm
of ethics and as a rejection of legal formalism by
affirming mandates outside of texts (page 40).
Once again we are left without criteria about when
to rely on this moral sense; rather, R. Amital asks
the important questions of the moral dilemmas of
collateral damage, triage, and wartime ethics, but
he does not give answers. R. Amital’s consistent
reliance on moral sense exemplifies his
commitment to the idea that we should be trained
to think for ourselves and figure out the needed
and correct response in these difficult situations.
This ethical intuition builds on the talmudic
statement of Rabbi Simlai that there are 613
commandments, which becomes reformulated as
natural morality—how one should “walk humbly
with God,” how one should “shut…one’s eyes
from seeing evil” and how “the righteous should
live by his faith,” ideas that are not even included
in the list of mitsvot. For R. Amital, the categories
of good and bad are in the soul and not in the text;
one’s virtues and middot are generated from the

calling of the soul, not from the 613
commandments. Virtues lead to mitsvot, but the
reverse is not true. We need to have a sense of
gratitude and dignity in our souls; Nahmanides’
open-ended directives of “do the good and the
right” and “not to be a scoundrel with the Torah’s
permission” typify a broad approach to the many
moral intuitions that are part of Torah. For R.
Amital, natural morality is not an ideal that one
aspires to fulfill, not a virtue ethic, or a system that
provides answers in life, or even a prescription to
change. It is, rather, a natural capacity of our souls.
(p. 8 ).

The morality of the Torah cannot be less than the
morality of the gentiles.
R. Kook wrote, "It is our desire to observe the
command to ‘love thy neighbor as thyself,’ not
only with regard to individuals but also with regard
to the nations.”14 Following R. Kook, R. Amital
asserts that the morality of the Torah cannot be
less than the morality of the gentiles, despite the
halakhic opinions that seem to imply otherwise.
For R Amital, the universalism of the verse “these
are the generations of man” implies a universal
ethical mandate to all of humanity that should be
taken with greater gravitas than the mitsvah that only
applies to Jews of “love your fellow.”
R. Amital’s two-tiered approach of halakhah and
ethics allows universal morality and particular
halakhah to operate on separate tracks, the narrow
halakhic “Love your neighbor” and the broad
natural morality of “these are the generations of
Man.” In contrast, many modern rabbis such as
Samuel David Luzzatto, Ernst Simon, or Shimson
Rosenthal, who formulate Judaism as a one-tiered
ethical system, were forced to reread halakhot such
as “love your fellow” in a universal way. R. Amital
offers a unique solution that avoids upsetting the
halakhic system or being forced to reject rabbinic
statements.15

Ma'amarei Re'AYaH, p.25
"Rabbi Akiva said: The verse, 'Love your fellow as yourself' (Leviticus 19:18) is a great principle of the Torah. Ben Azzai
said: The verse, 'This is the book of the history of mankind' (Genesis 5:1) is a greater principle still." Bereishit Rabbah,
Theodor-Albeck edition, Jerusalem 1965, page 237. Rabbi Luzzatto taught at the Padua Seminary in the middle of the
nineteenth century, and Rabbis Simon and Rosenthal were associated with the Kibbutz Ha-Dati movement.

14
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If the virtues of the soul are more important than
the regular commandments, one might ask, “Why
are they not commanded?” In answering this
question R. Amital reveals the core of his theory
that we must act from internal motivation. We
need to cultivate the self toward moral perfection,
which the mitsvot do not accomplish. He formulates
this end in several ways. First, we must emulate the
actions of the patriarchs through being individually
inspired by their exemplary, true moral behavior.
Second, we should go beyond their actions and
personally act out of natural morality based on
internal motivation, as did the patriarchs. Third, we
need to understand that to be voluntarily ethical is
greater than being commanded to be ethical.
Therefore, in contrast to the halakhic hierarchy
where those who are commanded receive greater
reward than those who are not commanded, the
ethical realm provides rewards for volunteerism.
The contrast between the required and the
voluntary is like the contrast between the open air
and a building: the open air is itself important
architecturally as a contrast to the building. R.
Kook teaches:
That aspect of morality, which must rise
out of charity and the love of kindness,
must always be the greater part of general
positive morality, just as the open air is in
comparison with the buildings and cultural
activities in them; it is impossible that they
should not leave it a very broad expanse.
(Iggerot Re'AYaH, I, p. 97) (105)
Based on R. Kook’s perspective, Judaism contains
love and kindness, not just law. In R. Amital’s
formulation, he leaves space for moral
identification through individual growth (of the
sort discussed by Kohlberg and Piaget) and speaks
honestly about the limits of the law. He presents a

morality of two tracks—law and ethics—that
allows greater room for personal moral
development.16 For R. Amital, those who are
looking for moral development through the
halakhah may be trying to square a circle; there is
an independent need for musar, moral perfection,
altruism, and the acquisition of a true fear of God
shown by responding in the moment. Moreover,
the performance of ethical acts should be natural
and habitual, not paradoxical and tension-filled.

A voluntary morality of law and ethics allows
greater room for personal moral development.
For his intuitive theory of natural morality, R.
Kook drew from various elements of late
nineteenth century ideas including Herbert
Spenser’s and T. H. Huxley’s views that evolution
produces a natural altruism, the romantic view of
Rousseau in which society interferes with natural
man and Nietzsche’s vitalism—even though
Nietzsche was an explicit critic of natural morality.
R. Kook identified this Romantic and Victorian
biological morality as the natural element of the
soul in Maimonides’ Eight Chapters. 17
Already in 1904, however, R. Reines wrote about
the need for this morality to be cultivated with
aggadah and Jewish history, and in 1913 R. Tzvi
Yehudah Kook stressed that the cultivation is
achieved through reading works of Jewish thought
creating an autonomous realm of faith (cf. R.
Lichtenstein, in whose view morality can be
cultivated through reading English literature). In
contrast, R. Amital maintains that a person
cultivates natural morality by following the
footsteps, rather than the words, of the Vilna
Ga’on, Maharal of Prague, Moshe Hayyim Luzzato
(Ramhal), Polish Hasidut, and R. Kook. He stresses

In a recent exchange in Lookjed Digest (listserv of the The Rabbi Joseph H. Lookstein Center for Jewish Education in the
Diaspora, The School of Education, Bar Ilan University), educators discussed their efforts to read Kohlberg’s ideas into
halakhah, through the tacit assumption that halakhah must lead to moral development. Kohlberg himself initially saw halakhah
and moral development as complete separate, but he later modified his views. For an approach different from R. Amital’s
that seeks to find ethics in halakhah, see Steve Bailey, "Educating for Menschlichkeit: A Kohlbergian Model for Jewish Day
Schools" in Saks and Handelman, eds., Wisdom from All My Teachers (ATID/Urim, 2003) 137-58. For a nuanced approached
closer to R. Amital, that keeps them separate, see Barry Kislowicz "Appropriating Kohlberg for Traditional Jewish High
Schools" (unpublished PhD dissertation, Columbia Teachers College, 2003)
17 In the twentieth century, this naturalism would usually lead to a biological metaphor for ethics as found in numerous works
from John Dewey to Frans DeWaal’s study of Bonobo: The Forgotten Ape (Berkeley: University of California Press, 1997).
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not the specifics of the books, but the path of the
intellectual and the individualistic piety the works
generate.
Perhaps it is fortunate that R. Amital did not have
a college education, for he would have been taught
in an “Introduction to Ethics” course that
according to G. E. Moore the good could not be
translated into any natural (i.e. non-moral) category
and that there was no natural morality. Hence he
might have followed the zeitgeist and accepted one
of the regnant philosophic views: that halakhic
ethics are based on duty, or that halakhah is
scientifically objective or that halakhic ethics
contain a teleological suspension of the ethical.
Were he living in North America, he would also
likely be fighting against the intuitionism of liberal
Judaism by denying its very existence in traditional
texts.

and Abraham Joshua Heschel.
Wurzburger
similarly stressed the role of individuality in
navigating multiple values in moral reasoning, and
he also cited R. Hirsch as teaching an inner
revelation illuminating our response to the pressing
needs of the moment. Yet until the influence of R.
Joseph B. Soloveitchik, Wurzburger constrained
himself, considering these imperatives as metahalakhah, based on the interplay of philosophy and
explicit rabbinic statements. He taught that the
covenantal imperatives are individualist imperatives
based on an existential inner voice or as agent
morality of virtue and responsibility.19 In contrast,
R. Amital situates morals in natural ethics in the
soul, outside halakhic, or philosophic formulation.

The relationship of the moral to halakhah is not
entirely worked out.

R. Amital states that we have a natural menschlichkeit
because derekh erets [civility] comes before Torah.
However, R. Amital’s use of the very word and
concept of ‘menschlichkeit’ for a basic ethic and nonideological morality is of a relatively recent and
markedly secular vintage. The secular Yiddishist
Chaim Zhitlovsky
(1865–1943),
coined the
modern usage of the word to mean the universal
ethos of Jewish civilization and its ethical
foundation.18 “Menschlichkeit “became a popular
word in twentieth-century Jewry because the term
transcended the various religious and political
ideologies of the twentieth century; no matter
which group one was affiliated with—whether
socialist, communist, Zionist, Orthodox, Reform,
or assimilationist—a mensch takes care of his family,
serves the community, goes to synagogue on the
High Holy Days, and cares about his fellow Jew.
(We will see below how R. Amital’s political
thought bears similar non-ideological overtones)

Rabbi Heschel’s call of the moment and empathy
for the Divine perspective was based on a canon
similar to R. Amital’s. Yet the former’s approach
was clearly on the hasidic side, stressing that
experiential knowledge of God and a situational
ethics demands us to hear God’s call in the
moment and that piety takes precedence over
Torah study or halakhic norms. R. Heschel had the
enthusiasm of the Ba`al Shem Tov, but R. Amital
has the discipline of Ramhal and the collectivism
of R. Kook. For R. Amital, piety and ethics are
grounded in our natural sense, not in prophetic
calls from God. While both use the Kotzker Rebbe
[R. Menachem Mendel] on the need for a
sophisticated religion, R. Heschel finds the
Kotzker in resonance with existential individualism
and disestablishmentarianism; R. Amital treats the
Kotzker as rooted in mitnagdut and the
individualism of the Torah scholar.20

In sum, R. Amital’s natural ethics bears some
resemblance to that of Rabbis Walter Wurzburger

Yet R. Amital’s thought is unlike in that of
Wurzburger and Heschel in that the relationship of

Marc Kaminsky, “Discourse and Self-Formation: The Concept of Mentsh in Modern Yiddish Culture” American Journal of
Psychoanalysis; Dec. 94, Vol. 54 Issue 40, 293-316; see also M. Hoffman, “From Pintele Yid to Racenjude: Chaim Zhitlovsky
and Racial Conceptions of Jewishness” Jewish History; Mar. 2005, Vol. 19 Issue 1, 65-78.
19 On the approach of Rabbi Walter Wurzburger, see Alan Brill, “A Tiny but Articulate Minority: The Thought of Rabbi
Walter Wurzburger” (forthcoming).
20 For a similar appraisal of Polish hasidut as based on Torah study, see Alan Brill, Thinking God: The Mysticism of R. Zadok of
Lublin (Hoboken: Y.U. Press, 2002), introduction, Chapter 7.
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the moral to halakhah is not entirely worked out.
Nor are the important Kalam questions answered,
i.e., why is there a need for revelation if ethics is
naturally known? And, naturally, R. Amital’s
approach would not withstand the critiques of
academic anthropology that moral intuitions are
subjective and culturally bound; long ago William
Graham Sumner showed in his work Folkways that
naturalistic moral decisions are not universal. 21
Individual Piety and the Fear of God
As in the case of his ethical thinking, R. Amital
claims that we have a Maimonidean natural sense
of reaching the infinite (Earth is the Lord’s, chapter
10), a natural joy when we recognize God’s
presence and our connection to God. One should
strive for naturalness in piety based on
truthfulness, wholeness, simplicity and the human
qualities of our lives. R. Amital stresses the idea
that even the definition of “fear of God” (yir`at
shamayim) needs to be appropriate for our age.
Believing that Maimonides’ and the Kelm school
of Musar’s emphasis on fear of divine retribution
will not work for our age, Rav Amital argues that
the contemporary version of fear of God should
emphasize God’s exaltedness as described by
Maimonides in the beginning of his Mishneh Torah,
the mystical writings of R. Kook and the liturgical
poem Adon Olam.22
R. Amital has long taught the Vilna Ga’on’s
Commentary on Proverbs as the source of his
individualism in personal worship, a mitnaged
spirituality of effort, combined with diligence, fear
of God, responsibility, and elevation of the self.
Drawing further ideas from the Sefat Emet and the
writings of R. Kook, R. Amital found he wanted
his students to develop sophisticated concepts in
faith and Jewish thought. He insists that if one
does not encourage religious maturity, the results
are deleterious. As R. Kook had already taught,
"Generations whose general conceptions have
matured and developed while they have not dealt

at all with the realm of divine concepts will be left
in a lowly and pathetic condition, with religious
breaches constantly multiplying."23
One shows individuality by one’s fear of God, and
R. Amital develops a dichotomy between “fear of
God” and frumkeit: The former applies to one’s
sense of doing the will of God at any given
moment, while the latter describes one overly
scrupulous performance of mitsvot. Frumkeit is not
always a good thing, as his grandmother taught
him, “frum” is an anagram for “fiel rishus un venig
mizvos”—“much wickedness and little action.”
Rather than taking an approach of frumkeit as
habituation, external obedience and scrupulousness, a person should seek fear of God to
reach one’s personal sense of divine command.

His grandmother taught him, “frum” is an
anagram for “fiel rishus un venig mizvos”—
“much wickedness and little action”.
R. Amital credits this individuality to the approach
of the musar (ethics) of the Slobodka school and
the hasidut of the Kotzk school, which he defines
as striving for sincerity, performance of the basic
mitsvot with intentionality, and favoring internal
piety over an external show. For R. Amital, these
two schools typify the toil, questing and diligence
that R. Moshe Hayyim Luzzatto demanded as
necessary elements in one’s religious life. The
alternative is only a foolish piety of external acts.
R. Amital also cites R. Kook who considered the
individualized fear of God as the only way to
incorporate the multiplicity of this world through
jettisoning the narrow confines of frumkeit and
seeking the limitlessness of God’s will.
R. Amital notes that the confusion between yir’at
shamayim and frumkeit is especially problematic
because frumkeit does not require intellect but yir’at
shamayim does. Following the leads of Ramhal, the

Graham Sumner, Folkways (Boston: Ginn and Company, 1906).
Earth is the Lord’s, pp. 8-12, Chapter 17. He offers an alternative contemporary model for fear of God might be our natural
fear of our parents, a relationship based on loyalty, justice and morality. Similar to our relationship to our parents, our
relationship to God should not be one of command but of natural familial respect and fear.
23 'Iqvei Ha-Tson, Ma’amar `Avodat Elokim. (The editions of R. Kook used in editing R. Amital were not standardized, so I cite
the texts from R. Amital’s works.)

21

22

The Edah Journal 5:2 / Sivan 5765

Brill 9

Kotzker, and R. Nosson Tzvi Finkel of Slobodka.
he teaches that one must cultivate one’s intellect as
part of religion though a firm basis in yeshiva
study. R. Amital’s models are the products of the
Kotzk Beit Midrash, such as Rabbi Isaac Meir of
Gur, the author of the Hidushei ha-Rim. They are
the elite learners who find their individuality in Beit
Midrash.24 For R. Amital, proper awe of God’s
exaltedness leads to strength, spiritual growth, and
vitality, while frumkeit leads to weakness, passivity,
and a lack of the mandated struggle.
R. Amital remains consistent on the importance of
his students being able to make informed personal
choices. From a perspective of true fear of God,
one must distinguish between the significance of
mitsvot because not every line in the Shulkhan Arukh
has the same value. When values within mitsvot
clash—and they inevitably do—choosing the
wrong priorities leads to superficiality. Therefore,
Jews need to cultivate an ability to ascertain the
significance of the mitsvot. Note the irony: “This
simple Jew” requires a sophisticated cultivation of
choice between mitsvot, unlike complex analytic
Jews who do not make distinctions based on
values. A politically charged example of this
hierarchy of choice includes R. Amital’s statement
that the Jewish people are a greater value than the
land of Israel.25 But even on the mundane level, R.
Amital considers many stringencies to be only for
people of a high level of piety. Indeed, the Mishneh
Berurah was renowned for its advocacy of
stringencies and writes in many places that a Godfearing person should keep a stringency. But R.
Amital claims that the converse is not true:
Stringency does not lead to fear of God or to
sincerity, intentionality, and growth. The lesson
one learns from R. Amital is not be the drive
toward leniency, but that we must develop a more
subtle understanding of the fabric of intellectual
piety in the forms of individuality, sincerity,
intention and hearing God’s will. These are the
virtues that should be praised as true yir`at
shamayim.
There is a Kotzker aphorism that declares, “I do
not want a God that any average person can

believe in.” I have heard people assert this
repeatedly without realizing that it might apply to
their own concept of God. In contrast, R. Amital
states this, but makes his readers realize that they
require a more sophisticated view of God, similar
to those of Bahya, Maimonides, Ramhal, and R.
Kook, who each taught of the need for a
sophisticated understanding of God. It would be
unfair to compare R. Amital’s inscrutable God,
Who demands ethical behavior, to the
sophisticated debates on these same topics
between Kalam and Sufis, or Levinas and Marion or
even to situate R. Amital’s views within that
discourse. Yet one can see the same contours in R.
Amital’s ideas.

We need to cultivate an ability to ascertain the
significance of the mitsvot.
R. Amital advocates that we watch a person at
prayer to see his human elements of piety (121).
One can almost sense R. Amital gazing into human
souls as he looks at his students praying, and one
can imagine the mixed moment of his peering into
their souls, analyzing their motives, and using them
to project his own religious thoughts. The Nazir
(R. David Cohen) and R. Yaakov Moshe Charlop
made their decisions to follow R. Kook after
hearing him pray, not because they were going to
learn to pray from him, but because they judged
his prayer as a sign of his individuality. Based on
the model of R. Kook’s students, R. Amital states
that we should pick a yeshiva today the same way,
yet he certainly knows that students do not choose
to go to Yeshivat Har Etzion to learn to pray. One
might well ask, “Is he pointing out the need to
choose something deeper and more individual?”
Prayer requires an openness to the self. We say in
the amidah, “God open my lips” to show that we
want our own souls to be open. But for R. Amital,
the openness of prayer is not equated with poetry
or journal writing, for prayer requires a sense of
opening so that one may become aware of the
distance from the divine and the space to be filled

Religious Experience, 44. Compare the writings of Arthur Green, who uses these very texts to advocate a path of the
individual seeking God in his or her own heart.
25 Earth is the Lord’s, 59.
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by God. He follows the paths of R. Zadok of
Lublin and of R. Yehudah Aryeh Leib of Gur, of
sensing our distance and seeking to let the Divine
fill us. This is in distinct contrast to the enthusiasm
of early Hasidut, the purity of mind of mitnagdut, or
Maharal’s sacrifice of the soul.

One hears the living human being when he
discusses the role of spiritual dryness, distance and
crisis.
Whatever the choice of text, one hears R. Amital
the living human being when he discusses the role
of spiritual dryness, distance and crisis, calling
them states of qotnut (spiritual smallness). The
problem of distracting thoughts (mahshavot zarot)
discussed in the traditional literature applies only
when one tries to reach too high or displays
external artifice. When a person engages in direct
prayer based on openness to his or her own
distance, then there are no distracting thoughts.
One needs to turn foreign thoughts into prayer so
that prayer serves as faith and dependence on God,
and one needs to know that in God’s power
nothing is impossible.
Despite the importance of individualism, a person
should not stand out in his or her piety; one should
dwell among the people and understand the need
for emotional health. Again following R. Kook, R.
Amital writes that the masses are better at natural
morality and emotional health, while the elite can
give counsel and resourcefulness.26 However, in R.
Amital’s reading of R. Kook, emotions alone solve
few riddles of the universe—trusting them with the
Classic texts present piety as communion with God
(devequt), but we now have a more distant yet
individual loyalty to God that suggests, as the
Psalms state, “even if you afflict me I will still trust
in you.” After the recent travails of history, we
should not look to God for guarantees. We offer
our God-given soul before the Divine in the parity
of gesture of you to you.27 God is infallible and
inscrutable. Yet even if God is hidden, we still
need to act kindly towards others. In short, human
loyalty to God should produce ethical behavior.
26
27

Based on classic midrashim, R. Amital insists that
Torah study and halakhah strengthen the bond
between man and God. (His mitnaged approach
stands out if we compare it to the Shulhan Arukh
Ha-Rav of Rav Shneur Zalman of Liadi, for whom
Kabbalah, Hasidut and contemplation of divinity are
the required texts of study.) Nevertheless it is
interesting in that in a homily for Chag haShavu`ot, R. Amital develops a non-mitnaged theme
for his students, that there is no natural sense for
Torah. Torah requires self-scrutiny—we need to be
worthy to appreciate study. However, when his
students told him “that they feel no connection to
Talmud study, that they are not the Vilna Ga’on
who can learn all day,” Rav Amital responded by
telling them to be patient during the dry period, for
learning will soon again be meaningful. His
approach reflects more mitnagdut than hasidut, even
though he cites the Ba`al Shem Tov in his
discussion.
R. Amital presents the miracle of Hanukkah as the
ability of the Hasmoneans to bring people together
in community. He does not emphasize the Sefat
Emet’s concept of renewal, or Qedushat Levi’s
lighting of the heart. Instead, his piety seeks to
provide the collective answer of common goals. R.
Amital’s writings contain an implicit replaying of R.
Kook’s unresolved tension between the acceptance
of Rousseau’s position where the natural self
serves as a source of values and the collectivist
demands of the community.
Seekers
Currently, many among the new religious Zionists
are seeking new paths to God because they sense
that the old paths no longer speak to them.
Abandoning the single focus on halakhic study and
obedience, these seekers, particularly those
following the ideology of “HaBaKuk” (an anagram
for Habad, Breslov, Kook and Carlebach) are
studying Habad, Breslov and the mystical writings
of R. Kook in place of Talmud. They journey to
India, practicing meditation and Kabbalah with an
Eastern religions influence, or take up their pen in
creative writing. These seekers study the recently
published Shemonah Kevutzim of R. Kook, which

Earth is the Lord’s, 146-7.
Religious Experience, 30-31.
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points to a more mystical and personal approach
towards Judaism, and they reject the collectivist
years of building the state through labor and
reason.

Excessive individualism leads to pride, weakness,
laziness and loss of interest in society.
R. Amital tries to be sensitive to the pain many
contemporary seekers experience from a lack of
feeling and a surfeit of dryness in institutional
religion. Yet he quickly reminds the reader that
seeking new paths based on subjectivity cannot be
the solution. R. Amital warns against excessive
individualism because it leads to pride, weakness,
laziness and loss of interest in society. While
acknowledging that niggun (song) is important, he
disapproves of Carlebach services for their pseudoecstasy, enthusiasm, and lack of aspiration.
If R. Amital teaches individualism, why does R.
Amital not like the individualism of today’s youth?
He offers three reasons: They are too experiential
and emotional; they are impatient with results; and
they are turning to magic and wonder-working. On
some level R. Amital’s critique of the spirituality of
new Religious Zionists contains a classic mitnagedhasidic divide (Luzzatto and the Polish hasidism are
claimed to be part of the mitnaged side). Yet
surprisingly R. Amital does not distinguish between
different levels of experience—or parts of the
path. For example, R. Dov Baer of Liady’s Tract on
Ecstasy distinguishes the various stages on the
spiritual path between being “turned on” or
hearing from afar where one moves from the early
stages of enthusiasm and song toward the later
more committed contemplative levels.28 Tract
presents a spectrum from the sham ecstasy of
enthusiasm to that of spiritual virtuosity. Once we
start judging levels of piety, it is important to
articulate a clear hierarchy and present criteria for
evaluating one’s experience. But R. Amital’s
writings lack a R. Pinhas ben Ya`ir spiritual ladder
from Moshe Hayim Luzzatto’s Mesilat Yesharim, or
the archetypal differences of personality found in
the writings of Mordecahi Yosef Leiner of Izbica.
28
29

When noting that students are attracted to the
writings from the school of Pryzsucha, such as
Mordechai Yosef Leiner’s Mei ha-Shiloah, R. Amital
immediately points out that the author was
implicitly addressing different people, at a higher
level, both intellectually and religiously.29 For R.
Amital, Kotzk serves as a model for individuality
only after years in the collective enterprise and in
the community. Religious experience, fear of God,
and individuality can only be based on intellect and
learning, as R. Avraham Borenstein presents in his
introduction to the Eglei Tal. And since Judaism
expects one to work for the collective as part of
one’s public responsibilities, it relegates religious
experience to an occasional activity. We also have
to acknowledge that religious experience is short
lived. Finally, we must acknowledge that many
times people’s religious experiences are external
and artificial.
R. Amital sees irony in common dress of these new
individualists, without noting that Kotzker hasidim
themselves originally rejected the clothes of the
wealthy erliche yidden [noble Jews] in their early days
in Tomoshov (1827-1830). These hasidim wore rags
and cabbage leaves as a costume—it is a common
phenomenon for seekers to wear counter-cultural
costumes for temporary periods in their lives. Nor
does he mention the individualism of Izbica, where
special souls follow the path of Yehudah, rather
than Yosef, or R. Kook’s allowing for souls from
the realm of chaos (tohu va-vohu) to act outside the
system. R. Amital remains committed to the
collective project of state building and does not
have a category of psychological individualism as a
means of change or asserting one’s identity before
re-entering the collective. Additionally, he thinks
that the tranquility of Eastern meditation merely
provides an answer to the stress of the West or else
reflects a lack of ambition, and he does not
consider that it is part of a path of commitment. R.
Amital’s critique is stronger yet, as he quotes R.
Zadok on fighting laziness to object to meditation.
R. Amital solidifies his position by introducing a
distinction between commitment and connection:
The former requires effort and working within the

See A. Brill, Thinking God: The Mysticism of R. Zadok, Chapter 6.
Religious Experience, 36.
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collective, while the latter does not.30 He favors of
cultivating the individual, but he also stresses that
the person needs to work within the collective and
not abandon the community. In the current
decade, the balance between the poles of the
individual and the collective is in peril. For R.
Amital connection is not sufficient, and he
therefore introduces the term “loyalty,” an
obligation of self, suggesting that it be used for
those wishing to avoid the word “commitment”
(hiyyuv).

Kotzk serves as a model for individuality only
after years in the collective enterprise and in the
community.
In his 1985 best-selling Habits of the Heart, the
noted sociologist Robert Bellah condemned the
narcissistic individualism he perceived in
contemporary religion. R. Amital similarly
condemns all individual seekers for being
narcissistic, self-absorbed, and solipsistic. His
views of contemporary Israel are similar to the
contemporary Israeli literary critic Gadi Taub’s
analysis of the anti-collectivism of the new
generation, particularly when Taub presents the
nihilism of Etgar Keret’s stories, which portray the
lack any values after the collapse of Zionist
collectivism.31 But one does not actually see the
extreme of an Etgar Keret story in the new
generation of yeshiva students, or the New
Religious Zionists, for they possess a new spirit of
building and teaching in that they have already
created new hesder yeshivot, written books,
formulated philosophies, published journals, and
now serve as teachers to others.
Despite his individualism, R. Amital unexpectedly
portrays either/or choices on religious identity
issues: one either accepts working for the collective

or accepts a life as a self-centered individual. He
does not have the shades of gray of contemporary
thinkers such as the sociologist Robert Wuthnow
or communitarian philosopher Charles Taylor.32
Wuthnow points out in Sharing the Journey that we
now collect in small groups in our religious lives
rather than in the sprawling collectivism of the
nineteen fifties. He also points out the important
shift in religious language between the prior
collective language of loyalty and self-obligation to
the group, to the recent individual language of trust
and fellowship. The changes are not a rejection of
religion, rather a shift in emphasis. Similarly,
Charles Taylor can still see the traditional value of
authenticity, and even future communitarian
resources,
behind
seemingly
narcissistic
individualism. Taylor makes a point to teach the
reader to look for the positive core value behind
the individualism, and not to dismiss it entirely. R.
Amital, unfortunately, treats the new spirituality as
centaurs at the gate
Sovereignty: Guardian of Israel as Millennium
Approaches
R. Amital’s other natural senses—in addition to
those of morals and piety—are those of political
freedom and self-determination. Nationalism is
intrinsically good, even in its secular and political
aspects; e.g. we should be proud when the
President of Israel visits Poland. For R. Amital,
sovereignty is not a paragraph in the Shulhan
Arukh, nor is it based on the mitsvah to live in
Israel. Even if there were not any mitsvah to live in
the land of Israel, every Jew should have a natural
sense of the need for political sovereignty in the
land and should not take the State of Israel for
granted.33 R. Amital believes there is a natural
connection between the soul and the land, and
considers sovereignty a natural desire for selfdetermination.

Religious Experience, 36.
Gadi Taub, A Dispirited Rebellion: Essays on Contemporary Israeli Culture [Hebrew] (Tel Aviv, Hakibbutz Hameuchad, 1997); Etgar
Keret, The Bus Driver Who Wanted to be God and Other Stories (New York, St. Martin`s Press, 2001); Cherries in the Icebox:
Contemporary Hebrew Short Stories, edited by Haya Hoffman and Marion Baraitser (London: Loki, 2002).
32 Robert Bellah, et al. Habits of the Heart (Berkeley: Univ. of California Press, 1985); Robert Wuthnow, After Heaven: Spirituality
in America since the 1950s (Berkeley: Univ. of California Press 1998); idem, Sharing the Journey: Support Groups and America's New
Quest for Community (New York: Free Press. 1994); Charles Taylor, Modern Social Imaginaries. (Durham: Duke Univ. Press, 2004)
33 “Guardian of Israel - Watch over the State of Israel” (Yom Ha-Atzma'ut, 1993), 4. On the creation of this idea, see Eliezer
Schweid, The Land of Israel: National Home or Land of Destiny, (Cranbury, NJ: Associated University Presses, Inc. 2002) and Dov
30

31
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According to R. Amital, nationalism for other
nations consists of a connection of the land and
the people based post facto on language, blood,
territory, and historical experience. In contrast to
these externals, Abraham was the start of the
Jewish nation based on monotheism. For R. Kook,
Israel as a state should display the superior
morality of the patriarchs; yet for R. Amital, this
superiority awaits its messianic fulfillment. It is
therefore the Hasmonean kingdom that should
serve as the model of the current State of Israel.
The Hasmoneans were not perfectly moral, yet
they are still celebrated as an embodiment of
Jewish sovereignty.

Sovereignty is not a paragraph in the
Shulhan Arukh
R. Kook wrote that national Torah decisions are
more difficult than individual ones and that
political parties often overstep justice.34 There is a
tension between sovereignty and morality because
states cannot exist without bloodshed and evil
doing. Yet, according to R. Amital natural
sovereignty is a category beyond the letter of the
law. We have the halakhah and the ethical, but if we
only have the law, it would lead to a destruction of
the land. This conundrum creates a need for
natural national feeling. These conflicting tenets of
state, law and halakhah are most problematic when
applied to Israel’s treatment of its minorities. In
the current climate of interpreting R. Kook
through the nationalistic lens of his son R. Zvi
Yehudah, R. Amital is almost a lone voice in
thinking that R. Kook would not want to apply his
son’s vision today. My concerns in this essay
remain theological and so I will not directly
address their political ramifications.
According to R. Amital, R. Kook teaches that the
current state cannot be considered the realization
of the messianic era. In these pre-messianic times,
there is a distinction between the current state of
Israel and the messianic Zion. Yom ha-Atsma`ut
should be a celebration of sovereignty and of

respect after the Holocaust, not a day of picnics
and nature. However, the celebration should
exclude the messianic function of the state—reshit
tsemihat ge’ulateinu (the beginning of the dawn of
our redemption)—until the actual messianic age.
The messianic ideal should not play a role in our
pragmatic decisions of sovereignty, or in our
halakhic decisions.
One of R. Amital’s most original points is his view
that even though the state is the beginning of the
redemption, it does not come with guarantees of
success. R. Amital believes that the sovereignty of
the State of Israel should not be considered the
trumpet-blast proclaiming messianic kingship. It
should rather confirm the biblical guarantee that
God is the Guardian of Israel. The divine hand is
ever obscured by reality, mandating responsibility
and moral demands. We are pilgrims in a promised
land, a revolution of the saints. Yet we must not
act as individual pilgrims, but a collective
community.
In his famous essay "On the Significance of the
Yom Kippur War," published in Ha-Ma`alot miMa`amaqim (1974), R. Amital states his messianic
position that
It is forbidden to view this war in the
manner we viewed misfortunes in the days
of exile. We should recognize the greatness
of the moment in its biblical dimension,
and it can only be seen within its messianic
perspective...only through a messianic
light.
Even though we are living in a messianic age, this
time includes loss, retreats, and regressions. R.
Amital’s thought reflects "a mystical realism,"
wherein even rationality and pragmatism have
super-sensory elements. But what can be the point
of the afflictions and why do the wars continue if
the Messiah has already come and the Kingdom of
Israel has already been established? There can only
be one reason: the war initiates the process of
purification, of refinement, of "the purifying and
cleansing of the congregation of Israel." We thus

Schwartz, Faith at the Crossroads (Leiden: Brill, 2002).
34 “Guardian of Israel”
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learn the only explanation of the wars, namely that
the Lord performed an act of grace in giving us
wars, because they refine and purify the soul. And
as impurity is removed, the soul of Israel—by
virtue of the war—will then be refined. We have
already conquered the lands, and all that now
remains is to conquer impurity.

The messianic ideal should play no role in our
decisions of sovereignty or our halakhic decisions.
For many, this essay served as a messianic beacon
lighting up the state in its redemptive meaning
despite the casualties and setbacks. A return to
biblical providence was to be attributed to the
process of building the land. Yet, some now ask
why R. Amital attributed messianic meaning to the
state in 1973 if he preaches daily that the
messianism does not apply to contemporary
political decisions? R. Amital himself maintains
that there has been no substantive change in his
attitude, and emphasizes:
Even when I wrote Ma`alot mi-Ma`amaqim,
I did not think that the doctrine of
redemption is a recipe for everyday policy.
But when I saw that many were
interpreting redemption in that way, I
started to make clear my objections to that
publicly.
Many of his students, however, continue to use
this essay to attribute messianic meaning to the
state, while most other students think that R.
Amital did indeed sharply change his attitude, and
that he retreated after painfully feeling the loss of
some of his dearest disciples. For the latter group
of students, war has brought brutality and a lower
moral standard, not a vanquishing of impurity.
While the German-Jewish literary critic and
theorist Walter Benjamin was certainly not an
influence on R. Amital, one is reminded here of
Benjamin’s view of history and messianism. For

Benjamin, meaning only appears in hindsight and
we are thrust willy-nilly into a future in which
destruction leads to renewal and the building of
utopia. He envisions an angel of history caught in
the storm of destruction powerless to effect
change in the present. R. Amital rejects the
prevalent progressive Hegelian views of the State
of Israel, replacing it with our sense of being
caught in a whirlwind of catastrophe. The
metaphysic destiny of Judaism can only be found
in the State of Israel, where the prosaic daily
activities of the labor Zionists reflect the utopia.
Yet, for R. Amital, unlike for Benjamin, there is a
hand of God and a telos, even if obscured. The
unique mix of divine providence, obscured path of
redemption, and liberal ethics leads to multiple
political interpretations, whether or not R. Amital’s
personal position has changed over the years.
The Ball of Fire
In 1985, on the fortieth anniversary of R. Amital’s
moving to Israel, he stated “there were worlds built
and worlds destroyed.”35 R. Amital is one the last
of the modernists who lived in the old world of the
Eastern European hamlet and was thrust into
modernity with the full force of the Holocaust, the
War of Independence, and the building of a new
state. R. Amital offers a similar vision to that of
Shmuel Yosef Agnon, of worlds destroyed and
rebuilt without any immediate sense of
redemption—only messianic hope in the secular
Zionist project. In Agnon’s writings, Zionism
functions as a vision of redemption from the
destruction of Europe, even as the hope
commingles with nightmares and nostalgia.
Zionism must work with greater urgency because
Eastern Europe Jewish life has crumbled.
The young Yehuda Klein carried a copy of a
pamphlet about R. Kook with him in the work
camp during the Holocaust and found his faith
sustained by R. Kook’s vision of an ideal ethical
return to the land of Zion.36 R. Amital’s vision of a

“Forty Years Later: A Personal Recollection”
According to Yehudah Mirsky, who discussed R. Amital’s early years with him, the pamphlet was R. Moshe Zvei Neriah,
Ha-Rav:Li-Mel’ot Shalosh Shanim le-Hilakach Ge’on Yisrael u-Qedosho Avraham Yitshhaq ha-kohen Kuk; Toldotav, mi-Devarav, meSihotav (Jerusalem: Irgun Benei-Akiva, 1938). According to the same oral communication, Rav Amital discovered the writings of
Rav Kook through reading Rav Hirschensohn in his native Grosvardein, a town of competing Mizrahi, Neologist,
assimilationist, and sectarian ideologies.
35

36
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ball of fire underlies a very tangible connection
between the Holocaust and building of the State of
Israel.
In his book about R. Amital, Moshe Maza sees his
individualism, natural ethics, and peaceful vision
grow out of the Holocaust experience. Maza’s
approach parallels Ehud Luz’s description of the
rise of the post-Holocaust ideology in Israel
needing to accept our moral obligation. To reduce
this obligation to its most simplistic formulation,
R. Amital argues that there are only two choices: to
be a murderer or to be murdered, and in the
building of the state, he does not want to be on the
side of the murderers. The only response to the
Holocaust is a return to an inner ethos of morality
because there are only two roles. Even in Israel we
need to take the second role of preserving our
humanity.

The only response to the Holocaust is a return to
an inner ethos of morality.
R. Amital does not see any explanation for his
surviving the Holocaust: Was it chance?
Providence? We cannot answer these questions
about past, but they lead us forward. This is a
paradox: The Holocaust is so deep, so abnormal,
so lacking in any logic, that it must be
metaphysical, for it took away human presence and
logic and left only the Divine Presence and the
inexplicable. R. Amital insists that the message of
the Holocaust cannot be heroism, only the
humanism of acting compassionately.37 He will not
allow moral wallowing in theodicy. Answers lie in
the action, moral obligation and self-perfection. R.
Amital declares that Israel was our savior after the
Holocaust in that it gathered the exiles, and though

it did not redeem them wholly, it started the
process38
Surprisingly, R. Amital does not have a narrative
sense of the subtle changes of pre-Israel state, the
building of the state in the nineteen-fifties, the
building of yeshivot in the sixties, the euphoria of
the post-Six-Day–War period. Instead, his writings
start with the pessimism of the post-Yom-KippurWar era. I would love to have records of his
reactions to the minor events of the 1950’s and
1960’s—his relationship to Rav Shakh in Yeshivat
ha-Negev and his relationship to the post-Holocaust
vision of many in Israel, that the state must survive
since now, after the Holocaust we are without
choice (eyn berarah). On the other hand, they may
not show much because R. Amital’s vision of
natural sovereignty allows him to avoid making the
ideological choices between Israel Eldad’s Likud
vision of an ideal greater Israel or Yehoshafat
Harkabi’s vision of political realism.39 R. Amital
accepts a messianic ideal vision, yet he precludes
relying on it until the messianic age. As much as
his talks start from R. Kook’s theological
perspective, R. Amital evokes a Jewish pannationalism. Like Zhitlovsky’s menschlichkeit, they
transcend ideological division between religious
and secular, ideal and reality, or Labor and Likud.
R. Amital appears to argue that absolute values
allow for a greater working for the common good
and sense of society, yet they can only be
implemented through pragmatic and realistic
means.
According to Luz, the late 1950’s and early 1960’s
were an era of no turning back to the diaspora,
when the ends of power, military might, and
nationalism became inevitable. These generations
chose to name their children Arik, Ehud, and Alon
rather than Avraham,40 and those children became

Compare the similar approach to the Holocaust in Tzvetan Todorov, Facing the Extreme:Moral Life in the Concentration Camps
(New York: Metropolitan Books, 1996).
38 R. Amital, “Burst Forth and Sing Together, Ruins of Jerusalem" (Yom Yerushalayim 5757), idem, “If I Forget You, O
Jerusalem, Let My Right Hand Forget Its Cunning” (Asarah be-Tevet 5761). Compare Tom Segev, The Seventh Million: The
Israelis and the Holocaust, (New York: Hill & Wang, 1993).
39 Yehoshafat Harkabi, Hazon, lo Fantazyah: Likhe Mered Bar-Kokhva ve-Realizm bi-Mediniyut be-Yamenu (Jerusalem:
Hotsa`at Sefarim Domino, 1982) and Israel Eldad, Pulmus ha-Hurban u-lekahav (Jerusalem: Van Leer Institute of Jerusalem,
1982); idem, The Jewish Revolution; Jewish Statehood (New York: Shengold Publishers, 1971).
40 On this generation in general, see Ehud Luz, Wrestling with an Angel. On the broader turn from Jewish to Israeli of those
years, see James S. Diamond, The Canaanite" Critique of Israel (Bloomington: Indiana University Press 1986).
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R. Amital’s students. Their parents knew there was
no going back to Europe, and they had no choice
but to recognize their new lives in the modern
secular State of Israel with the concurrent needs to
build the land, serve in the army, and act for the
good of the collective. Even when faithful to
Orthodoxy, they would not condone their children
studying in a yeshiva that did not recognize the new
state. There was a non-ideological need to rebuild.
Thus beyond his ideals and messianism, R.
Amital’s thinking accepted classical liberal Zionism
calling for individual freedom and human rights.
Yet as a seeker of unity, R. Amital’s Zionism
cannot ground Jewish identity on a secular national
basis alone, totally distinct from its religious one:
Religion and state must work together as a unity.
For R. Amital the post-Holocaust era was a shift
from gratitude to trust, from certainty to
commitment, and from cognition to natural ethics,
natural
sovereignty,
natural
piety
and
menschlichkeit.41 After the Holocaust we do not offer
God gratitude, but we offer God trust—though we
do not see where we are going. Even his call by
Mr. Moshe Moskovic, a survivor of the l948 battle
for Gush Etzion, to found a yeshivat hesder in Gush
Etzion where there were terrible losses in War of
Independence, is one of memory that paradoxically
looks backwards towards the rebuilt future.42
The ardent Zionist, Isaiah Leibowitz, believed that
the State of Israel of our day has no religious
significance and that we have no insight into the
designs of Providence.43. In contrast, R. Amital
proclaims a design of Providence that leads us
forward into the uncertain future. From the
opposite perspective, R. Joseph B. Soloveitchik

heard the providential voice of God in the
proclamation of the state in 1948, but he did so
without a sense of history of the various difficulties
of the fledgling state, e.g., the fifth aliyah, the battle
of Latrun, the era of austerity, the difficulty of
draining swamps, or that of creating a modern
army and a democratic state.44 For R. Amital the
providential ways are unknown and mysterious, yet
he retains historic meaning in the building of the
state. R. Amital’s views of sovereignty deserve
further development for he provides a religious
vision of the State of Israel dependent more the
mysterious cunning of history than on a discussion
of the mitsvah to live in Eretz Israel.

Providential ways are mysterious, yet there is
historic meaning in the building of the state.
The millenarian right wing interpretations of R.
Kook make possible the current trend of creating a
messianic settlement movement in which the
settlers know better than the government of Israel.
R. Amital strongly condemns this approach, and
insists that one can change government but not
reject it. Redemption will only come through the
secular democracy. R. Amital’s firmness on this
point has lead some figures on the Israeli left to
turn to R. Amital to provide a moral, universal, and
individualistic approach to the significance of the
land. This move is interesting because many of
these same people used to turn to Isaiah Leibowitz
to break free of the cult of the state and advocate
liberal politics and ethic. Paradoxically they now
seek an ethically charged meaning in the state.45 As
a result of R. Amital’s thought and work, we have a

41 “Confronting the Holocaust as a Religious and a Historical Phenomenon.” Compare this understanding of the human
changes of the twentieth century as a shift in approach without a break with the past to the more Hegelian Rabbi Irving (Yitz)
Greenberg, for whom we are now living in a post-holocaust age that transcends the old and requires a new covenant based
on autonomy.
42 David Ohana, “Kfar Etzion: The Community of Memory and the Myth of Return,” Israel Studies , Volume 7, Number 2,
Summer 2002, 145-174.
43 Yeshayahu Leibowitz, “Redemption and the Dawn of Redemption” (1971), trans. in Judaism, Human Values, and the Jewish
State (Cambridge: Harvard U., 1992) 123.
44 He does write “this mitzvah is fulfilled not only by building up the country…but also by our sovereignty there,” but does
not address the actual issues of army, democracy, or labor Zionism; sovereignty is treated as halakhah not political science.
See. R. Joseph B. Soloveitchik, The Rav Speaks: Five Addresses on Israel, History and the Jewish People (New York: The Judaica Press
Inc., 2002) 137.
45 In 1993, R. Amital founded "Meimad, the Movement for Religious Zionist Renewal… to find the required synthesis
between Judaism and democracy" and served as Minister without Portfolio from November 1995 until July 1996. He favors
territorial concessions to the Palestinians, opposes the injection of Jewish law into politics, and wants the state to be
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large repository of pragmatic responsa balancing
Religious Zionism with building the state, army
service, participation in the broader Israeli state,
and national security decisions.46
Paradoxically, R. Amital’s trust in God enables him
to believe that by giving cities to the Palestinians,
he is not relinquishing the claim of a dawn of the
messianic age: “Sixty years after the Holocaust,
how is it possible to make promises like that? His
personal lesson from the Holocaust is “the feeling
that I have to act also in the name of those who
did not survive. That is what gives me strength.”
At Yeshivat Har Ezion just a month ago, he stated:
“A Palestinian state is the light at the end of the
tunnel of what we have undergone in the past few
years, because only a Palestinian state will save us
from losing the Jewish State.” He criticizes the
certainty of others who state that “in relation to
the disengagement plan or any other subject —that
‘God will not let it happen’.” Israel has meaning,
but without certainty and without an ability to see
the future.
Conclusion
How does one become a simple Jew? There is a
Kotzker story of one hasid declaring that he is a
simple Jew and another replying that he is also a
simple Jew. Later an ordinary person arrives on the
scene and proclaims that he too is a simple Jew, at
which point the first two Hasidim say: “Who does
he think he is to call himself a simple Jew?” R.
Amital may have a simple natural message, but
understanding it requires an elite training, for in his
presentation, the Kotzker Rebbe addressed sixty elite
individuals and was teaching them how to lead a
collective, not to seek experiential individualism.
R. Amital seeks to raise students who think
independently and thereby can make independent
decisions to better confront on their own the
complex situations of modern life. R. Amital is
fond of telling the story of R. Shneur Zalman of
Liadi, the Alter Rebbe of Chabad, who taught that in

most cases his followers have no need for counsel
from the rebbe, for a rebbe should create students
who stand on their own feet. Like R. Shneur
Zalman, R. Amital believes that in order to make
decisions, a person needs a strong character. He
knows that it is rabbis’ responsibility to make their
students competent to decide matters for
themselves.

He was looking for a rabbi that would not be an
angel and would not be holy—a rabbi who would
be a human being.
R. Amital explains how individuality comes from
the cultivation of a person’s own vision, intuition,
basic feelings, and common sense. Rabbis should
encourage students to think for themselves and to
respect those with whom they differ. One of R.
Amital’s successors at Yeshivat Har Etzion, Rabbi
Ya’akov Medan, explained to Yair Sheleg in a
Ha’aretz interview that he studied under R. Amital
because he “was looking for a rabbi that would not
be an angel and would not be holy. A rabbi who
would be a human being." Sheleg comments on R.
Medan’s choice, pointing out that “There are quite
a few rabbis, especially yeshiva heads, who would
not be proud of such a ‘human’ description; Amital
views it as a great compliment.”47
No other Modern Orthodox theologian in our age
has written with the emotion, imagination, and
depth of character that R. Amital has. His writings
are a complex body of ingrained reactions,
memories, hopes, and visions. He has had less
influence in the United States than in Israel,
primarily because his Modern Orthodoxy consists
of state building, army service, the creation of a
liberal democracy, and the writings of R. Kook
combined with Torah study. It also does not tackle
the American concerns of secular studies,
particularism, ritualism, suburbanization, and
professionalism. R. Amital’s thought is particularly

concerned with ethical values.
46 They have yet to be collected in a unified volume, but will deserve to be compared to those of Rabbis Herzog, Goren, and
Unterman. On the earlier period, see Asher Kohen, ha-Talit ve-ha-Degel: ha-Tsiyonut ha-Datit ve-Hazon Medinat ha-Torah bi-Yeme Reshit ha-Medinah
(Jerusalem: Yad Yitshak Ben-Zevi, 1998).
47 Yair Sheleg, “A Rare Breed, This `Simple Jew'” Ha’aretz (10/06/2005).
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valuable in our world of education, textuality, and
programmatic ideologies, for it allows us to return
to a natural sense of morals, piety, and sovereignty.
In the Spring of 2005, R. Amital was terribly
distraught that the settlers would think to reject the
State of Israel over the disengagement from Gaza,
validating his prior fears that Israel has more to
fear from acute messianism than from Haredi
rejection of the state. The world may never return
to a simple belief in the State of Israel and its
natural sovereignty. It may now take the complex
decision making of his students on both sides of
the political spectrum, including Keneset member
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R. Yehuda Gilad, Prof. Benjamin Ish Shalom, R.
Ya’akov Medan, and Bentzi Lieberman, to apply
the thought of their teacher to these new
conditions.
Worlds destroyed, world rebuilt—R. Amital’s students
will need to respond to historic changes in their
individual paths. Armed with the teachings of R.
Kook and their training by R. Amital, these
students will confront the need to cultivate their
natural souls that have been thrust into an
unknown future while bearing the responsibility of
a tragic past.
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The Orthodox Bookshelf: A Response to Asher Lopatin
Steven Greenberg

I

n The Edah Journal (Kislev 5765), an article by
Rabbi Asher Lopatin appeared as a review of my
book, Wrestling with God and Men: Homosexuality and
the Jewish Tradition. The review was entitled, “What
Makes a Book Orthodox?” Since the article
addresses little of the style or content of the book,
it would be difficult to claim that it is indeed a
book review.
The article is instead an essay on
the criteria by which a book ought to be admitted
onto the Orthodox bookshelf and an examination
of whether Wrestling with God and Men fulfills those
criteria. Why this book alone should be subject to
such a test and what indeed Rabbi Lopatin means
by the “Orthodox bookshelf” are not entirely clear.
Knowing Rabbi Lopatin and his intellectual
openness, I find it hard to believe that he is
advocating a set of criteria for the banning of
books. Moreover, it would be ironic to make such
a claim in the pages of The Edah Journal, a
periodical that is itself not universally welcome on
Orthodox bookshelves.

A full-fledged halakhic “solution” to the problem
of homosexual relations is premature.
I presume instead that Rabbi Lopatin is asking a
qualitative question, not about the books that one
may read, but about how to measure the religious
authority of any author’s opinions. If this is his
aim, then the claim seems to be that there is an
Orthodox way to write books on sensitive topics
with halakhic ramifications and that Wrestling does
not pass this test. Given the nature of halakhah,
some books surely carry more authoritative weight
than others. Although we are free to entertain a
wide variety of opinion in the arena of thought,
not all voices are equal in the area of action, where
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we are bound by the halakhah.
Thus Rabbi
Lopatin has decided to determine whether my
book deserves a place beside other books of
significant halakhic authority.
In doing so he has demanded of my book a formal
authority that I have never claimed for it. I am
not a poseq. I am a rabbi and a gay man struggling
to make sense of inherent conflicts and hoping to
find a way for myself and others to understand
God’s will while remaining inside the faithful
Orthodox community. My intent was not to settle
the thorny halakhic issues, but to set the stage for
richer halakhic engagements that in time will
follow. It is my view that a full-fledged halakhic
“solution” to the problem of homosexual relations
is premature. Such a response would necessarily
fail to garner any significant communal support.
It would consequently do more to threaten the
halakhic legitimacy of its author than enhance the
legitimacy of gay people. There is still too little
understanding, let alone empathy, in the Orthodox
community for the gay religious person and too
much entrenched fear about the consequences of
any partial, let alone full-fledged acceptance, of
embarking on such a project. In short, Wrestling is
not and was not meant to settle this issue, but to
inaugurate a fair playing field for the discussion of
the conceptual, textual, personal, religious and
communal concerns upon which it touches.
Throughout his essay Rabbi Lopatin questions my
Orthodox intellectual credentials in various ways,
so, for the record, when I describe myself as
Orthodox, I mean that I am deeply committed to,
and invested, in the future of the Orthodox
community; I believe that the Torah and the
rabbinic traditions of interpretation represent
divine revelation for the Jewish people; and I
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observe the mitsvot and consider myself to be
commanded by God to do so.
Given these grounds of my commitment, I
nonetheless make no apology for my willingness to
engage with the best of my generation’s thinking.
In this regard I follow the path of many rabbis,
each of their own age, who did not hesitate to do
the same. Hazal understood that since God’s name
is Truth, Torah study cannot be divorced from the
various human attempts, limited though they are,
at approaching that Truth. Consequently, in my
efforts to clarify this dilemma I have made use of
ideas deriving from philosophers, psychologists,
feminist thinkers, historians and the like.
Admittedly, the interactions between traditional
and secular epistemologies require care for the
integrity of religious values, but if this sort of
intellectual openness is fundamentally not
Orthodox, then, in my view, Edah—if not Modern
Orthodoxy itself—is out of business.

Gay identity for an Orthodox Jew is “an
existential crisis.”
The most confounding criticism of R. Lopatin’s
article is that I was not sufficiently halakhically
creative. It is rather strange to be denied inclusion
on the Orthodox bookshelf for a lack of
innovation.
However, I do understand his
disappointment.
Wrestling offers a modest
halakhic response to the dilemma.
This was
indeed intentional on my part. While I agree with
Rabbi Lopatin, that a creative and integral halakhic
resolution is both needed and possible, I decided
to offer a more practical contribution to the lives
of gay and lesbian Jews, one that could be put in
place by Orthodox rabbis today.
In Wresting, I hoped to address two distinct
problems: that of gay Jews and that of Orthodox
communities. Gay Jews need reasons to believe
that God and the Torah are not formally and
unambiguously against them. In the words of
Rabbi Dov Linzer, Rosh Yeshiva of Yeshivat
Chovevei Torah, gay identity for an Orthodox Jew is
"an existential crisis": It is not just a question of
The Edah Journal 5:2 / Sivan 5766

what is the Torah prohibiting and demanding of
me, but, “Is the Torah against me?” For gay Jews
there is a need for a fresh reading of the material,
one that actively heals and restores their
relationship with God Who understands them and
embraces them.
Orthodox communities need something very
different. They need a legitimate reason to open
their doors to gay Jews who would like to be full
members.
A much more prosaic halakhic
treatment of the issue is required in order to argue
for including openly gay people in Orthodox
synagogues. To accomplish these goals, Wrestling
offers two distinct analyses of same-sex relations in
Jewish tradition, the first employing an interpretive
theological argument and the second a halakhic
and pragmatic argument.
In the first half of the book I explore an array of
texts and interpretations that can help gay people
locate ourselves within the tradition.
In the
process of my research I found traditional readings
of the biblical creation narratives, the Sodom story,
and the famous Leviticus texts that spare us from
the worst portrayals of homosexuality and so save
us from being irrevocably exiled from God, Torah,
the Jewish people and ultimately from ourselves.
For many religious gays these readings are
redemptive. Unfortunately, many Orthodox Jews
who have discovered themselves to be gay or
lesbian have, for the sake of their emotional and
psychological survival, left the traditional Jewish
community. My aim was to mark a path of return.
Grounding myself in biblical, midrashic and
medieval texts, I make the claim that Sodom was
no more about sexual license than were the
humiliations of the prisoners of Abu Ghraib. At
the bottom of homophobia lurks a violent and
deep misogyny that marks any man who is
penetrated like a woman (or feminized in any way)
as utterly debased. Understood in this light, the
verse in Leviticus might reasonably be prohibiting
the use of sex as a tool of humiliation and
domination while leaving open the acceptance of a
committed loving relationship between two men.
As well, this may be why there is no direct biblical
prohibition of lesbian relations in the Torah. My
Greenberg 3

proposed, albeit radical, interpretation of Leviticus
18:22 is then: “And a male you shall not sexually
penetrate to humiliate; it is abhorrent.”

depends upon knowing that it is neither the Torah,
nor the lawgiver who reviles or misunderstands us,
but human beings who in time may be won over.

This reading of Leviticus, based on a mixture of
Torah, midrash, cultural history and feminist theory
is intended to give hope, to legitimate a selfaccepting gay man’s religious integrity and to mark
a way for a gay person to remain attached to God
and Torah. (Using other material, I make a similar
claim that a committed loving relationship between
two women need not be fundamentally out of
bounds.)

However, whatever the benefits such an
interpretation of the verses in Leviticus provides to
religious gay Jews, it does not resolve the halakhic
dilemma.
Methodologically speaking, a
compelling midrashic reading, even one based
upon classical religious sources, does not by itself
effect a halakhic norm. So it is here that I shift
gears, moving to the formal halakhic concerns.

For gay Orthodox Jews, the discovery of a faithful
way of making sense of the Torah in light of our
experience is like manna from heaven. Arguments
for our inclusion from within the tradition are a
tremendous spiritual armor and a profound
comfort. To know in our hearts that God has not
rejected us and to be able to see that it is so from
inside the Torah is a salvation beyond words.

It is unreasonable to ask gay and lesbian
Orthodox Jews to remain committed to the
religious journey shaped by Torah if we must
consider our very natures to be corrupt and
hardwired in sin.
Many rabbis attempt to comfort us by portraying
our sexual expression as “ordinary sin.” But we
know in our gut that this is not true. It is not that
we are naïve to the wiles of the evil inclination’s
ability to justify every human failing.
We just
know the difference. In a way that those who do
not stand in our shoes can never understand, we
simply know that our gayness is not a moral
weakness but a facet of our souls. This being so,
it is wholly unreasonable to ask gay and lesbian
Orthodox Jews to remain committed to the
religious journey shaped by the Torah if, in order
to take such a path seriously, we must consider
ourselves to be by our very natures corrupt and
hardwired in sin.
Whether others accept the
above re-reading of Leviticus or not, our ability to
remain in relationship with God and the Torah

The Edah Journal 5:2 / Sivan 5766

In this section of the book I invite the reader into
an analysis of halakhic policy that is situated in a
conversation between an Orthodox rabbi and a gay
man who are respectful of each other’s nonnegotiables and who still want to be able to share
community. The rabbi’s non-negotiable is his
commitment to the halakhah; the young man’s nonnegotiable is his hard won self-esteem. Once both
agree to respect the other’s limits, the conversation
ensues. My imagined rabbi, as most today, does
not feel as halakhically creative as Rabbi Lopatin
wishes him to be.
His best position is an
expansive application of ones rahmana patrei [“The
Torah absolves the coerced”], an already well worn
argument provided thirty years ago by Rabbi
Norman Lamm and more recently by Rabbi Chaim
Rappoport in the context of tinoq she-nishbah [a
captured infant]. In different ways these halakhic
thinkers define gay people as under one or another
sort of duress that limits their culpability. Since
“the Merciful One does not hold those under
duress accountable,” neither should Orthodox
communities. This allows gay people to work out
a constructive relationship with God, rather than
merely reacting to the judgment of people who
have never walked in our shoes.
This reading leaves the law on the books, but
transfers the judgment of same-sex behavior from
a concern of public order to a matter of private
piety, allowing rabbis and their communities to
actively welcome gay people and their partners
while leaving God’s judgment, attenuated by
duress, to God. In such a way gay members, single
and coupled, could find themselves actively
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integrated into Orthodox congregations without
any formal change in the halakhah.
Most disturbing about Rabbi Lopatin’s essay is
actually not what he says, but what he does not say.
My book is an attempt to respond to the painful
struggles of gay people and Rabbi Lopatin’s article
is a grand diversion in this regard. Rather than
address the real issues, the heart-breaking realities
of gay Orthodox life, he has provided us with a
“review” that avoids all of this. His article does
not address any of the powerful questions of the
book: whether gay people should or should not be
welcomed into Orthodox communities, whether
change therapy should or should not be
recommended, whether gay people should be
believed when they say that sexual orientation is
not chosen, whether lifelong celibacy with no hope
for loving fulfillment is a reasonable halakhic
demand, and even what families or communities
ought to do to help gay young people. He stays
safely beyond the reach of such difficult and
painful questions.

1. No humiliation. Rabbis will agree not to
humiliate or denounce gay and lesbian
people from the pulpit and will work to
educate
their
congregation
toward
compassion and understanding.
2. No public advocacy. Gay and lesbian
members will acknowledge the limits of an
unfinished halakhic process and not presume
that the Orthodox synagogue will adopt the
social or political agenda of the gay and
lesbian community.
3. No lying. Gay and lesbian members will
be able to tell the truth about themselves,
their partnerships and their families.

Many gay and lesbian Jews feel exiled from their
families and communities of origin.

If two dozen Orthodox synagogues around the
United States accepted these principles in practice
and, as important, if they would be willing to be
known as Welcoming Congregations, then the reallife circumstances of many gay and lesbian people
would be greatly improved.
This pragmatic
approach is not as halakhically innovative as I or
Rabbi Lopatin might like, but it offers a realistic
way for all of us to live together today while
holding out the hope of a deeper reconciliation to
come.

The fundamental question of membership is not
on bookshelves but in communities. Today many
gay and lesbian Jews feel exiled from their families
and communities of origin. Many are looking for a
way to reconnect. In the last chapter of the book I
put forward the idea of a “Welcoming Orthodox
Synagogue.” By committing to adopt three
principles, a synagogue would bind together the
rabbi, the gay and lesbian congregants, and the
community as a whole into a covenant of honest
inclusion. They are:

I pray that when the more satisfying resolution to
this dilemma appears, the religious community will
be ready for it. In a sense, it is that very readiness
that I am hoping to engender by a modest bid for
shared community and friendship.
In the
meantime, I hope that any book that attempts to
encourage gay and lesbian Jews to stay inside the
traditional community, to help traditional Jews to
empathize with the predicament of gay Jews and to
get us all thinking about the relevant texts and their
possible meanings, must belong on the Orthodox
bookshelf.
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Pious and Rebellious: Jewish Women in Medieval Europe
by Avraham Grossman (Brandeis University Press, 2004)
Alan J. Yuter

P

rofessor Avraham Grossman’s Pious and
Rebellious is a multi-faceted monograph.
Grossman is first and foremost a meticulous
Jewish historian rather than a halakhist who studies
halakhah as a normative order. He reconstructs the
reality of the Ashkenazi High Middle Ages by
referencing rabbinic works, non-Jewish documents,
and material culture. Perhaps more importantly,
Grossman also probes the record of the usable
past in order to respond to challenges confronting
Orthodox Judaism in the present.
The author begins each discussion with a review of
the talmudic canon, which all post-talmudic
interpretations of Judaism until modernity
accepted as normative. This description is no mere
academic introduction to the subject at hand.
Grossman is both a critical scholar with a
methodological penchant for intellectual integrity,
as well as a reflective Orthodox Jew for whom the
historical record is measured against the
benchmarks of rabbinic tradition. The rabbinic
decisor’s ruling may not be based or biased upon
intuition, gut feelings, or political agendas. The
canonical norms, applied to real rather than
imagined reality, define the real content of the
halakhic process. By first outlining the normative
statements in the canons of the written Torah
(Torah she-bi-khetav) and the oral Torah (Torah shebe`al peh) and then surveying what actually
happened, Grossman is subtly but surely
challenging Orthodox legal scholarship to apply
the real canons of Orthodoxy—rather than the
social conventions of a remembered yesteryear—to
contemporary feminist issues. For Grossman, the
actual forces that shaped the lives of medieval
Ashkenazi Jewish women consisted of the talmudic
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heritage, economic status, and the Christian
environment. While he examines all three forces
descriptively, the book’s reiterating structure
reflects an agenda that is unmistakable.
Grossman occasionally allows his editorial,
narrative voice to intrude upon his historical
narrative.
Following feminist historiography,
Grossman attempts to uncover a reading of the
past that is usable in the present. Contemporary
Ashkenazi “Orthodox” Judaism makes normative
statements and prescriptions regarding how
women should act and be treated. These
prescriptions, or “ought” statements, are often
based upon cultural memory that appeals to an
imagined, not a demonstrated, historical reality.
Committed to Jewish tradition, Grossman
consistently shows that in the world predating
feminism, rabbis responded to the needs and
claims of women more humanely than their
counterparts in modernity.

Grossman challenges Orthodox legal scholarship
to apply the real canons of Orthodoxy, rather than
the social conventions of a remembered yesteryear.
Grossman observes that medieval Judaism
occasionally deviated from talmudic and halakhic
requirements. Specifically, the Tosafists stopped
coercing Jewish divorce, tolerated childhood
marriages, allowed married Jewish women to travel
with gentile men, and permitted women to recite
the blessing over commandments before
performing ritual gestures that are not obligatory
for, or addressed to, women. All of these practices
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are inconsistent with the halakhic requirements of
the written and oral Torot. Either (a) those changes
were not legitimate and cannot be precedents for
change in the present, or (b) those changes were in
fact legitimate and can serve as precedents for
change in the present.

between women’s disabilities, whose sources
appear in the halakahic canon and that are not
subject to review, and subsequent rulings that may
conflict with the canon and, which, according to
Maimonides, are subject to review.

Grossman also notes that women’s prayer
groups—something
contemporary
Orthodox
rabbis love to hate—were not only never
forbidden by talmudic law, but existed in the High
Middle Ages, without rabbinic protest. Thus, when
Orthodox rabbis claim the act was not authorized
or that there is no precedent, and hence the
practice is improper, these rabbis are issuing flawed
and illegitimate rulings. Their history is wrong; an
act is forbidden under canonical Judaism only by
explicit statute, and not tacitly, by nonperformance. Grossman’s implicit polemic,
couched in a disciplined and restrained academic
description is that sometimes that which passes for
authentic halakhic prescription is, at best, wrongly
presented. At worst, it is an invalid reading of
Judaism because both the facts and the norms
applied to the facts are improperly understood1 .
Professor Jacob Neusner once explained to me
that “one cannot do good theology with bad
history.” For Prof. Grossman, this observation is
particularly apt to halakhah as well.

Precedents for change did indeed occur, and there is
ample medieval precedent for many of Orthodox
feminist claims.

Grossman claims that medieval Ashkenaz grew
increasingly restrictive in its treatment of women
during the course of the High Middle Ages. He
notes that attitudes regarding women were
unflattering in both authoritative rabbinic literature
and in medieval Jewish life. He also notes an antifemale bias among most “rationalist” medieval
rabbis, but he finds Rashi an advocate of women
and finds sympathetic comments in the Zohar and
Sefer ha-Hasidim. Yet Grossman does not cite
Horayot 13a, the talmudic locus classicus for what may
be taken to be talmudic sexism: A man is saved
from death before a woman, since the former is
more holy since he is obligated in more
commandments. There is, however, a difference

Maimonides maintained that rabbis should rule
leniently or restrictively, as conditions require, as
long as the parameters of the dual Torah canon are
honored. In the Introduction to the Mishne Torah,
he wrote that local rabbis may not rule against
higher norms, but have discretion to rule on
matters of local custom, as long as the talmudic
canonical norms are not violated. The restriction
of women’s rights in the Middle Ages may have
had merit at that time and in those locations, but
these rulings constitute neither [binding] precedent
nor canonical tradition today. By showing how
rationalists and mystics rule differently regarding
medieval rationalism, Grossman demonstrates that
modern categories of normativity do not
necessarily operate in a medieval context. It is
unfortunate that Grossman leaves unexplored how
the Zohar’s concern for the female aspects of God
related to the greater mystical appreciation of
women’s status in its normative directives.
Grossman’s method and findings are best
illustrated in his examination of the phenomenon
of
women
reciting
the
blessing
over
commandments not obligatory for them.
According to talmudic law, blessings are generally
recited
before the
observance
of
the
commandment. Rashi’s teacher, R. Isaac of Mainz,
did not object to women saying these blessings,
but Rashi did. According to Sefer ha-Qaneh, if a
woman recites a commandment blessing on an act
that is not a commandment, she incorrectly adds in
her own mind a law to the Torah. The negative

See Bet Yosef, Yoreh De`ah 1:1. R. Yosef Karo contends that for women to be restricted from slaughtering, the rabbis of the
canon would have had to clearly outlaw the practice. An act is therefore permitted unless it is explicitly forbidden.
1
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voices in Ashkenaz—and it must be remembered
that Rashi was an advocate of women’s
prerogatives—have been suppressed in Ashkenazi
culture from the time of the Tosafists to the
modern age. Grossman’s analysis implies that
precedents for change did indeed occur, and there
is ample medieval precedent for many of Orthodox
feminist claims.
While the twentieth-century sage, R. Moshe
Feinstein, rails against feminism, he endorses the
option for women to recite blessings on gestures
that are not technically female commandments,
contrary to Rashi, Maimonides, and Sefer ha-Qaneh,
but consistent with the conditioned incumbency of
publicly accepted usage. R. Feinstein disallows
women from wearing a tallit because he found an
opinion that the tallit is a male garment. He affirms
(Iggerot Mosheh, Orah Hayyim 4:49) the Tosafist
objection to women wearing tefillin, which does not
have basis in the classical canon. The reforms of
the Orthodox become “tradition,” while the
license of the dual Torah tradition is suppressed.
By presenting the canonical norm and historical
precedent to the thinking and intellectually engaged
reader, Grossman makes manifest his intellectual
polemic and religious challenge. Even the great
sage R. Moshe Feinstein was subject to review
against the benchmarks of the dual Torah canon,
and conceded as much2.

In medieval culture, learning was available to
aristocratic women; women’s rights were directly
proportional to their economic power.
Grossman shows that the Christian cult of Mary
and the example of Hildegard of Bingen provided
models of Christian female piety that did not go
unnoticed by Jewish women. These women were at
once pious in their service of God, as well as
rebellious against men who, in the service of
conventional culture, invoked Judaism to limit the
religious expression of women. In an age where
Orthodox Jewish women want legitimate, halakhic
access to the richness of Jewish tradition, one
should not invoke the “tradition” of mimetic
2

culture alone. There are both historical and
halakhic resources from the past that indicate that
when there is no explicit halakhic ban on a specific
behavior and there is a real need in the present, a
Jewish decisor is authorized to be innovative.
Different rabbis can rule differently with equal
legitimacy.
Grossman pays particular attention to the barring
of women from access to Torah study, which in
the rabbinic society of both the past and present is
a source of authority and control. The halakhah
officially follows R. Eliezer, who contends that
women’s Torah study is tiflut [sexual license],
because the merit of that study will protect a
woman who has sinned. He notes that the
midrash regarding the seduction of Beruriah, the
learned wife of R. Meir who was expert in Torah,
was in fact an invented fiction of the Middle Ages.
This legend reflects a medieval attitude which has
been passed down to our time as a legitimate
statement of Jewish religious normativity.
Medieval midrashim reflect well upon the religious
sensibilities of their authors, but must not be
misunderstood to be part of the tradition, which
according to Maimonides (Mishneh Torah, Hilkhot
Mamrim 1:4) requires discussion, reflection, and a
vote of the Beit din ha-Gadol. Grossman calls
attention to the fact that Maimonides allowed
women to study Scripture, but not oral Torah.
When Sifre 46 teaches that the command “‘you
shall teach your sons’ [implies] not your
daughters,” it could be read to mean (a) teaching
one’s daughters is not obligatory, or (b) teaching
one’s daughters is prohibited. The fact is that
Beruriah and Yaltah—the wife of R. Nahman, the
rabbinical judge and Persian patrician in Babylon—
were learned in Torah and that Tosefta Berakhot 2:12
explicitly authorizes women to study “mishnah,
midrash, halakhah and aggadah.” (Talmud is not
mentioned there only because its composition
post-dates the Tosefta.) Grossman demonstrates
that in medieval culture, learning was available to
aristocratic women and that women’s rights were
directly proportional to their economic power.
Apparently, money talks more loudly than

Iggerot Mosheh, Yoreh De`ah 1:101.
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canonical texts in medieval as well as modern
times.
As noted, financial power is easily
translated into religious power.
Contemporary Orthodox Judaism has engaged in a
contentious debate regarding women’s prayer
groups. On one hand, Haredi Orthodox Jewish
culture is greatly distressed by women engaging in
either leadership or innovative ritual.
But
Grossman’s citation of sources implies that the
range of valid halakhic norms resides in the literary
canon and historical precedent, and not only in the
policies of poseqim whose rulings reflect current
expectations. Legal arguments are marshaled to
oppose women’s prayer because such groups
violate current culturally conditioned attitudes
against women leading prayers or holding positions
of power, even over women.3 But there is no
explicit talmudic norm that forbids women’s prayer
groups and Grossman provides documented
evidence that such prayer groups did exist in
medieval Ashkenaz. Therefore, the reader realizes
that what is presented as a halakhic restriction
regarding women’s prayer groups is in point of fact
a misstatement of the historical record as well as
the norms of the written and oral Torot.
Grossman presents an Italian woodcut portraying a
fourteenth century wedding in which husbands and
wives are engaging in social dancing, with men’s
head uncovered and women’s head covered.
According to Jewish law, the male’s head covering
is the accepted etiquette that obliged the sages of

late antiquity (Qiddushin 8a). The blessing recited
before one observes the convention [not the
commandment] of wearing the hat, like the belt
and shoes, praises God Who “crowns Israel with
glory.”
Berakhot 80b requires that the Jew praise his/her
Maker as one awakes. Since this discipline had
fallen into disuse, these blessings were placed into
the liturgy in the list called, ‘Birkhot ha-Shahar.’
‘Amen’ is not recited at the end of this liturgical list,
as it is for the first original three blessings of the
grace after meals, and to this day in the Sefardi rite
at the end of the `Amida. This blessing is an
expression of praise, and not a commandment
blessing. (The only commandment for which a
blessing is recited after the act is the immersion of
a convert, for whom the commandments do not
apply until the immersion has taken place.) In
contemporary Orthodox usage, the head covering
of the man is more a sign of group membership
than the women’s head covering, and women’s
head covering is better accomplished by a hat that
covers most of the head than by a wig, popular
today in some circles but outlawed by the Torah.4
The women’s head covering might be a Torah
obligation.
Those authorities who have a
“tradition” that the woman’s head covering is only
an old practice5 and not Torah law probably
recognized what modern scholars have noted,
namely, that anonymous Aramaic interpretative
interpolations to a Hebrew text are most likely the

In a public lecture entitled “The Pesak Process,” R. Herschel Schachter argued that only great rabbis may apply intuition,
and most rabbis are policemen, not poseqim. Thus, precedents and statutes are necessary, but not sufficient, in determining
acceptable process. The Gnostic motif, that an elite is in possession of the intuition to parse the covenant because of their
superior knowledge and inspiration, to which others, no matter how learned, have no access, has yet to be examined.
4 While I have not found any textual source regarding R. Soloveitchik, I infer this from the following four facts. The late
Dr. Tonya Lewitt Soloveitchik appears in photographs with hats, never wigs, and my brother-in-law, R. Stuart Grant, a
student of R. Soloveitchik, reported to me that the unacceptability of the wig, was indeed R. Soloveitchik’s view, Mrs.
Vicky Riskin taught my wife before our marriage that R. Soloveitchik disapproved of wigs, and R. Saul Berman, when
teaching my daughter at Stern College for Women, presented an identical rendering of R. Soloveitchik’s position on wigs. R.
Ovadya Yosef, in his seminal and magisterial Yabi`a Omer 5, Even ha-Ezer, 8, outlaws the wig based on talmudic statute for
Ashkenazi as well as Sefardi Jews. See however the culturally lenient view of R. Moses Feinstein, Even ha-Ezer 2:12, who
ignores the talmudic materials and argues instead that “most contemporary rabbis are lenient.”
5 Maimonides, Issurei Biah, 21:17 and the very insightful reading of R. Moses Isserlein, Terumat ha-Deshen 242, who argues
that Maimonides’ indicates that the obligation is not biblical. On one hand, Ketubbot 72a argues that the women’s head
covering obligation is De-oraita, not biblical per se, but derived from [oral] Torah. For R. Isserlein, the claim that the
hair/head covering obligation is biblical is a remez, an instance of hyperole
3
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work of a post-talmudic editor. Since it is a posttalmudic opinion that a women’s head covering
obligation is biblical, it is not as binding as the
Talmud itself. That social dancing was “accepted”
by the Judaism of late medieval Italy indicates that
the norms of acceptability do indeed change with
the times. There was a time when social dancing
was accepted in Modern Orthodox culture, and we
know that Orthodox Jews in Italy did indeed
engage in the practice. However, Jewish law is not
what Jews do, but what halakhah commands. This
is the essential difference between Orthodoxy and
the Reconstructionism that pervades all nonOrthodox movements. Jewish law would in
principle permit mixed social dancing only when
the female is not experiencing menstruation, as the
contact of social dancing is by definition “social.”
Maimonides (Hilkhot Issurei Bi’ah 21:1-7)
distinguishes between erotic and non-erotic
contact and gestures. Yet one should not
announce, by dint of refraining from dancing, that
a woman is experiencing menstruation. In other
words, Orthodoxy may have been compromised by
popular usage before the challenge of secularity.

Women’s head covering is better accomplished by a
hat than by a wig.
Some regard Maimonides as sexist. Grossman’s
reconstruction of Maimonides’ Judaism, based on a
careful “connecting the dots” of Maimonidean
attitudes in his responsa, reveal that though a man
of his times and world, Maimonides often ruled
against regnant culture and favored the actual
norms of the canonical halakhic tradition which
protected women’s status.
For example,
Maimonides concedes that women’s attire and
right to leave the house are defined by local,
socially acceptable etiquette. Grossman shows with
intellectual alacrity that Maimonides, without a
feminist agenda, applied the normative canon

literally as he could, to assure women’s statutory
rights.
Maimonides rules in a responsum (2:247) that a
deceased woman’s property should be inherited by
her widower, not her brother As nuclear families
were replacing clans, inheritance usages reflected
emerging social and economic realities. A woman
is closer to a spouse than to her extended family.
Although the sages ruled that childhood marriages
should not take place, the letter of the law is that
such marriages are valid, and a woman’s ties are
closer to her husband than to an avaricious sibling.
Maimonides focuses first on the letter of the
positive law and second, on the living reality to
which that law is to be applied. In this case, to
protect the woman, Maimonides applies the
talmudic principle of Mishnah Pe’ah 7:20 that
permits waiving financial laws when social and
economic conditions dictate adjustments in usage.
Maimonides restricts women’s movement, but he
notes that in Christian Europe, women enjoyed
more mobility. In the Islamic orbit, women were
by convention confined. Maimonides only
prohibits provocative behavior, which is defined by
culture and not by canonical statute. He explicitly
rules that women’s clothing is not determined by
an absolute rule of fashion, but by local usage, a
position not popular among the Orthodox right
today On one hand, women wearing pants cut for
women would be acceptable to Maimonides, while
R. Isaac Weiss of the Eida haHareidis refers to
women’s pants as bigdei shahats,6 or arrogant attire
and therefore immodest clothing. R. Weiss would,
for Grossman, be viewed as a religious innovator
by affirming an alternative standard of value to that
recorded in the oral Torah canon. R. Weiss uses
the language of the canon to justify the
parochialism of his community which, in turn
supersedes the values and religion of the canon
itself. This demonstrates Jacob Katz’s critical

R. Isaac Weiss, Minhat Yitshaq, 2:1098. How R. Weiss “knows” that women’s slacks are arrogant attire is not explained. I
suspect that the wearing of women’s slacks violates a culture taboo, which is reified to be an implicit Torah taboo, which is
mediated by great rabbis. See also R. Eliezer Waldenberg, Tsits Eliezer, 11:82, who echoes R. Weiss, See however Ovadiah
Yosef, Yabi’a Omer 6 Yoreh De’ah 14:7, who argues that if women do not look like men in their attire, there is no statutory
restriction.
6
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insight, that Orthodox Judaism is not identical to
the Judaism of tradition.
In today’s ultraOrthodoxy that is responding to modernity, the
counter-cultural affirmation of programmatic
distance from secularity is a survival strategy. Yet
this survival strategy binds only those who adopt it,
and not those who believe that Torah culture
flourished also when rising to the challenge of
cognate cultures.

conditioned anti-feminist attitudes that are socially
correct in Orthodox sociology. His scholarship is
timely and timeless: It is cutting edge
historiography that addresses current issues. With
this statement of Orthodox critical learning, he
blazes a path of learning with integrity, probity,
and passion that empowers Orthodox scholars to
ask the probing questions with honesty, realism,
and religious seriousness.

Avraham Grossman’s enduring contribution is his
unique blend of moral passion and keen critical
thinking. He is committed to the principle that
Orthodoxy affirms God’s recorded will. In an act
of sacred subversion, his findings challenge
Orthodox rabbis to rule on the basis of statute and
precedent and not on the basis of culture-

For Grossman, the canons of Judaism provide the
outer limits of legitimate religious exploration,
while the historical record preserves the actual
paths taken. This academic historian thus
challenges the Orthodox Jew to be honest to the
halakhah, to women, to truth and to God.
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For the Sake of Heaven and Earth: The New Encounter
between Judaism and Christianity by Irving Greenberg
(Philadelphia: Jewish Publication Society 2004)

Reviewed by Reuven Kimelman

I

rving “Yitz” Greenberg is one of the most
exhilarating and innovative voices on the
American Jewish theological scene. For over forty
years Greenberg has played the role of religious
provocateur, rousing the right and the left of the
Jewish world out of their dogmatic slumbers. He
was among the first Orthodox congregational
rabbis to push in the early 1960s for Orthodox
involvement in the Civil Rights struggle. By the
mid-sixties he was urging us Yavneh members at
Columbia University to intensify our involvements.
I also demonstrated with him at Soviet Jewry rallies
as far back as 1964, right after the founding of the
Student Struggle for Soviet Jewry (SSSJ). While
working with him in the 1980s at CLAL—The
National Jewish Center for Learning and
Leadership, I saw him promote the primacy of
Israel in Jewish life and theology, Holocaust
memorials and the centrality of the Holocaust in
Jewish memory and education, Jewish leadership
education, intra-Jewish collaboration, JewishChristian dialogue and other causes. Except for
Abraham Joshua Heschel, I am unaware of
anybody else on the American Jewish scene who
was so consequential to so many modern Jewish
passions. Like Heschel, Greenberg makes his
impact through his activism and his theology.

Greenberg’s writings on Israel, Jewish power, the
Holocaust, Jews in the university, the Third Era in
Jewish history, pluralism, and Jewish-Christian
dialogue have all been formative. In fact, in the
book by the Israeli scholar Ehud Luz, Wrestling with
an Angel: Power, Morality and Jewish Identity, Irving
Greenberg is the only American to appear in the
table of contents, in a chapter pregnantly entitled,
“Sovereignty and Jewish Commitment after the
1

Holocaust.” No one can responsibly write on
these issues without dealing with Greenberg’s
salient contribution.
Greenberg’s new book, For the Sake of Heaven and
Earth, does for Jewish-Christian relations what his
first book, The Jewish Way: Living the Holidays, did
for the holidays. As that one presented a
philosophy of Judaism based on an analysis of the
Sabbath and holidays, so this one presents a
philosophy of Judaism based on a religiously
pluralistic universe with special attention to
Christianity.

For over forty years Greenberg has played the role
of religious provocateur, rousing the right and the
left out of their dogmatic slumbers.
Subtitled The New Encounter between Judaism and
Christianity, Greenberg’s latest book is a landmark
in the Jewish re-evaluation of Christianity, while
recording and even contributing to the Christian
evaluation of Judaism. It consists of a collection
of nine essays on the encounter between Judaism
and Christianity, seven of which were published
between 1967 and 2000, responses by five scholars
of Jewish-Christian relations, and is followed by a
seven-page study guide that provides study
questions intended to facilitate comprehension.
According to a talk Greenberg gave at an Eternal
Light award ceremony,1 Christianity has a special
relationship to Judaism, indeed “We are living in
the heroic age of Jewish-Christian relations. This
is probably the most important period of our

See www.centerforcatholicjewishstudies.org/Content/news/news_issue2.htm
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history since the first century, when the two
religions separated. It may be even in a way
greater because, in that separation out of
faithfulness to the vision, out of faithfulness to the
Gospel that they had experienced in their lives and
in their thinking, a group of Jews went out to
preach to Gentiles. Don't forget that in the
beginning they were Jews! They saw themselves
inside Judaism. They went out to preach the
Gospel to Gentiles. They separated themselves and
became a religion that reached millions and
eventually billions of Gentiles.”

God is giving us a second chance to understand
God's message at a much deeper level.
Yet there is paradox: “Christianity became a gospel
of love for the whole world,2 but a gospel of anger,
rejection, and hatred for the Jews. And Jews
experienced it not as the world experienced it—
bringing a message of redemption, [but] as a kind
threatening majority that mistreated them. So the
heroic age we are living through–it's almost like
God is giving us a second chance to understand
God's message at a much deeper level, I dare say,
than that of the first century. And I have come to
believe that God wanted to give birth to this new
religion out of Judaism, not to replace Judaism, but
to offer a new powerful, broad-scale way of
reaching out and bringing closer billions of
humans to the vision which we share with
Christianity—of a God who is loving and present
among humans, of a dream of perfecting the world
and making it a world of dignity for all.”
This unprecedented reality convinces Greenberg
that Jews and Christians should work together “to
restore and to build the image of God as never
before. And both religions have this in common.
It is not just pluralism to understand that God's
love is such that God could reach out to Christians
in one way, to Catholics in one way, and to Jews in

another and it does not take away from God's love.
And it does not take away from the dignity to
recognize that each of these religions has the
capability of raising people in the image of God.
And therefore, to listen, to respect, and to learn
from the differences rather than dismiss them,
because the differences reflect human uniqueness,
the differences honor the equality between us. So
even though we have different views, we do not
dismiss them. We learn from them sometimes to
enrich our own understanding or at the least we
see them as the actions of an equal, of a dignified
worthwhile person who is following their path.
And if we listen, we are inspired and it deepens us
in our own way as well.”
What convinces Greenberg that this is the dawn of
a new age of Catholic-Jewish relations is the
achievement of John Paul II, who more than any
other pope in history “affirmed that the covenant
of the Jewish People is irrevocable, not superseded,
not denied, not overridden but as a dignified, equal
brother or partner in this work of creation. You
do not understand how difficult, how heroic it is.
Who could not have been moved at the sight of
the Pope visiting Israel, frail and yet so strong.
Spiritually, so deeply tuned in to express this kind
of respect and reverence, and yes, love, and to
struggle, the authority, who more than any other,
wants to protect the Magisterium, to realize that
the recognition of error, the admission of sin
against the Jews is not a sign of weakness, it's a
sign of strength. And has had the courage to push
it, and again I am not saying things are perfect.
There is a long way to go.”
Greenberg concludes, “So ours is the choice. And
Judaism and Christianity can lead the way for the
whole world to show that you can overcome past
hatred. Yes, you can confront your own traditions,
your own most sacred traditions, and reverence
them, honor them, but neutralize them, or
reinterpret them, or reapply them, and go beyond
them as we develop a new level of trust and love

2 This is quite a generous judgment in the light of the record described by the former Jesuit priest, James Carroll, in his book
Constantine’s Sword. Indeed, on many issues, Greenberg is more generous to Christianity than are many Christians. Part of
Greenberg’s strategy of ingratiation is to take the other at his best and then cajole him into living up to it. The “Reflections”
at the end of the book by several prominent Christians testify to the efficacy of the strategy. See www.
holicjewishstudies.org/Content/news/news_issue2.htm
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with each other.” It is clear, as Rabbi Harold
Shulweis wrote, that “Greenberg's ‘partnership
theology’ transcends the theologically correct
acceptance of the legitimacy of each faith. With
imaginative foresight, he calls for a covenantal
coalition of faiths to help fulfill God's dream of a
universe created in God's image.”
Also here Greenberg’s position dovetails
significantly with that of Heschel.3 Forty years ago
Heschel expatiated on the special nature of JewishChristian dialogue by focusing on what they share:
“Both Judaism and Christianity share the prophet’s
belief that God chooses agents through whom His
will is made known and His work done throughout
history. Both Judaism and Christianity live in the
certainty that mankind is in need of ultimate
redemption, that God is involved in human
history, that in relations between man and man
God is at stake; that the humiliation of man is a
disgrace of God.” He also believed that the
modern situation is unique, since “The
Emancipation…has not only given us rights, it has
also imposed obligations… we are deeply
conscious of the vital interrelationship of religious
sensitivity and the human situation.” For him
Jewish-Christian dialogue was predicated on a
common core: “The premise underlying both
religions, namely, whether there is a pathos, a divine
reality concerned with the destiny of man that
mysteriously impinges upon history. The supreme
issue is whether we are alive or dead to the
challenge and the expectation of the living God.
The crisis engulfs all of us. The misery and fear of
alienation from God make Jew and Christian cry
together.” Accordingly, Heschel argued for a
Jewish-Christian coalition, believing that “unless
we learn how to help one another, we will only
weaken each other.” He thus asked “On what basis
do Jews and Christians come together?” and
answered “Whereas all of humanity can come
together on the basis of the image of God in all,

Jews and Christians can also meet on “the level of
fear and trembling, of humility and contrition,
where our individual moments of faith are mere
waves in the endless ocean of mankind’s reaching
out for God ... where our souls are swept away by
the awareness of the urgency of answering God’s
commandment.” Admittedly, “we may disagree
about the ways of achieving fear and trembling, but
the fear and trembling are the same.”

The supreme issue is whether we are alive or dead
to the challenge and the expectation of the living
God.
However divided we are by doctrine, we are united
by “our being accountable to God, our being
objects of God’s concern.” More specifically, he
argued, “We are united by a commitment to the
Hebrew Bible as Holy Scripture, faith in the
Creator, the God of Abraham, commitment to
many of His commandments, to justice and mercy,
a sense of contrition, sensitivity to the sanctity of
life and to the involvement of God in history, the
conviction that without the holy the good will be
defeated, prayer that history may not end before
the end of days.”4 Both Heschel and Greenberg
agree that, to cite Greenberg’s book, “The two
faiths must learn to see themselves as two aspects
of a general divine strategy of redemption” and
that “these two religions model the truth that the
love of God leads to the total discovery of the
image of God in the other, not to its distortion or
elimination” (p. 38). Both also argue the converse
position that anti-Jewishness is really a disguised
hatred of Christianity and its founder.5 And yet,
the classical Christian image and treatment of
Judaism and Jews undermines the Christian claim
to be a religion of love and redemption. “The
saddest part is that within the gospel of love there
developed a permanent kernel of hate that only

See Reuven Kimelman, “Rabbis Joseph B. Soloveitchik and Abraham Joshua Heschel on Jewish-Christian Relations,” The
Edah Journal, Kislev 5765. In fact, much of Greenberg’s book works out positions advanced by Heschel in the 1960s.
Strangely, Heschel does not appear in the index, though his contribution is mentioned (p. 113).
4 “From Mission to Dialogue,” Conservative Judaism 21 (Spring 1967), 1-11.
5 In fact, Cardinal Johannes Willebrands wrote that Abraham Heschel’s article of 1966, “No Religion is an Island,” helped
persuade him that “antisemitism is simply anti-Christian” Church and Jewish People: New Considerations (New York: Paulist Press,
1992) 162. For other testimonies, see John C. Merkle (ed.), Faith Transformed: Christian Encounters with Jews and Judaism
(Collegeville, MN: The Order of Saint Benedict, 2003).
3
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weakened its redemptive capacity” (p. 195). After
all, what religion would “put its own mother
down...[and] spit into the well from which it
drank” (p. 151).
Still, many of the assertions are vintage Greenberg
in their penetrating audacity. He contends that
dialogue can help each religion correct the other’s
deviations from its central message. Indeed, “The
two faiths need each other to maximize the good
and to offset the negative tendencies inherent in
both as they follow their own distinctive path.”
What went wrong when Judaism and Christianity
dismissed each other? “Christianity skewed toward
dualism, minimizing the religious significance of
carnal matters, the law, and the body. Judaism slid
into denigrating political and military power, and
narrowed its concern vis-a-vis non-Jews” (p. 44).
Whatever the two religions could learn from each
other, it is questionable whether the itemized flaws
are the results of the falling out between the two.
Greenberg’s list of Christian deficiencies already
applied to Paul and much of the rest of first
century Hellenistic Judaism. Similarly, his
description of Judaism is more a result of the
failure of the Bar-Kokhba revolt of the second
century than of any issue between Judaism and
Christianity. After all, when Judaism and
Christianity separated in the first centuries, neither
had political power. If anything, Christianity then
was less interested in the exercise of worldly (read:
political and military) power than was Judaism.
Independent of historical analysis, his point that
“Each partner can recover main themes from the
other, often by recognizing that this has been a
minor theme in its own tradition” (p. 212) needs to
be underscored. A good example is the attitude of
several second century Church Fathers to the body
and resurrection. Justin (On the Resurrection 7) and
Athenagorus (The Resurrection of the Dead 13,18, 2122) affirm both resurrection and a positive attitude
to the body, indeed its wondrous workings. Justin
explicitly correlates the preciousness of the body to
God with the idea of resurrection. Indeed, his

understanding of the relationship of the body to
the soul gives the impression that it was lifted from
a discussion of rabbinic anthropology.6 He argues
against those who say: “the flesh is a sinner so
much so, that it forces the soul to sin along with it.
And thus they vainly accuse it, and lay to its charge
alone the sins of both. But in what instance can the
flesh possibly sin by itself, if it have not the soul
going before it and inciting it? For as in the case of
a yoke of oxen, if one or other is loosed from the
yoke, neither of them can plough alone; so neither
can soul or body alone effect anything, if they be
unyoked from the communion” (On the Resurrection
7).

Many of the assertions are vintage Greenberg in
their penetrating audacity.
The case of Pope John Paul II is an instructive
confirmation of Greenberg’s position that the
purging of their anti-Jewish animus paves the way
for Christians to recover muted aspects of their
tradition. After all, the Pope who most
transformed Catholic-Jewish relations is the very
Pope who argued for the restoration of the
equipoise between body and soul, refurbishing the
muted aforementioned second century Christian
tradition. He wrote: “As a result of reflection of
the resurrection, Thomas Aquinas neglected in his
metaphysical (and at the same time theological)
anthropology Plato’s philosophical conception of
the relationship between the soul and the body and
drew closer to the conception of Aristotle. The
resurrection bears witness, at least indirectly, that
the body, in the composite being of man as a
whole, is not only connected temporarily with the
soul (as its earthly “prison,” as Plato believed). But
together with the soul it constitutes the unity and
integrity of the human being.”7
What about Judaism? What can Christianity
contribute? According to Greenberg the themes of
grace, love, and the pathos of divine suffering—
covenantal all—were muted in modern Judaism

See Reuven Kimelman, “The Rabbinic Theology of the Physical: Blessings, Body and Soul, Resurrection, Covenant and
Election,” in S. Katz, ed., History of Judaism, Vol. 4: The Late Roman-Rabbinic Period (Cambridge: Cambridge University Press,
2006), 946-976.
7 The Theology of the Body: Human Love in the Divine Plan (Boston: Pauline Books and Media, 1997), 240.
6
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because they were “deemed to be too Christian”
(p. 223). Interestingly again, no modern Jewish
thinker has done more to reinstate these themes, as
noted above, than Heschel, especially in his books
The Prophets and The Heavenly Torah, and no modern
Jewish thinker has made more the case for
openness to Christianity. John Paul II and Heschel
hence confirm Greenberg’s point that viewing one
another as enemies impoverishes both Judaism and
Christianity by excluding those themes that became
identified with the other, whereas viewing one
another as partners enriches both theologically.
On the other hand, Greenberg’s contention that
“Jewry’s counter-self-definition to Christianity
pushed Judaism toward its own breakdown forms:
tribalism, legalism, asceticism, and denial of this
world” (p. 195) is not as clear. It could be that
when Judaism perceives itself to be self-contained
it turns excessively inward and tends toward panhalakhism, to use Heschel’s term, but the
reinvigorated asceticism and denial of this world of
some expressions of medieval Judaism have more
to do with emulation of Christianity than rejection
of it.

The asceticism and denial of this world of medieval
Judaism have more to do with emulation of
Christianity than rejection of it.
One of Greenberg’s most provocative comments is
that Jesus was not a false messiah, but a failed
messiah, “one who has the right values, upholds
the covenant, but ultimately did not attain the final
goal” (p. 32). Even “Jews...who accept little of
Jesus’ message should nevertheless appreciate
Jesus’ service as a spiritual messiah to gentiles; he is
not a false messiah, but a would-be-redeemer for

the nations” (p. 100). Greenberg extends the status
of a failed messiah also to Bar-Kokhba (pp. 153,
227). It is not clear how the two can merit the
same title. If anybody has gone down in history for
opposition to political and military power it is
Jesus.8 Yet he is praised, as is Bar-Kokhba, as “one
who has the right values.” Even stranger,
Greenberg contends that what Christianity could
teach Judaism, namely, the non-denigration of
political and military power, turns out to be more
embodied in the popular image of Bar-Kokhba
than of Jesus.
Greenberg also includes (p. 48) the late
Lubavitcher Rebbe among the failed, or not-yetsuccessful messiahs. After all, is there a messianic
claimant in our day of whom it could more
accurately be said that he “has the right values,
upholds the covenant, but ultimately did not attain
the original goal?” As far as that goes it could be
surmised that Greenberg would include Shabbetai
Zevi, even though he repudiates any messiah “who
turns sin into holiness” (p. 177). Could it not be
argued that his apostasy to Islam was supposed to
advance his redemptive mission to lift the holy
sparks which were especially concentrated in
Islam? For there are holy sparks that only the
messiah could redeem, a task that required
engagement with the anti-spark, namely, the
qelippah itself. As the Encyclopedia Judaica (14:1238)
points out, only a spy entering the enemy camp
could pull that off.
This same generosity of spirit allows Greenberg to
consider Muslims along with Christians to be “the
people of Israel,” to be “recognized as Abraham’s
cherished children, but only when they purged
themselves of hatred of Jews and of
supersessionist claims” (p. 40). If Greenberg is

Generally, such statements as “I have not come to bring peace, but a sword” (Matthew 10:34) and “The one who has no
sword must sell his cloak and buy one” (Luke 22:36) (which is why Jesus was asked “Lord, should we strike with the sword?”
[Luke 22:49]), get excluded from portraits of Jesus. This is so much the case that it explains the following story which also
illustrates how much progress has been made in Christian-Jewish relations. In the early 1970s, I was on the executive of the
Jewish Peace Fellowship, a constituent of the Fellowship of Reconciliation (FOR). Chagrined that its British counterpart
excluded Jews, the head of the FOR urged a change in policy. The British head refused, arguing that Jews were followers of
the Old Testament (sic), which was full of violence. The American head asked me to respond. My response consisted of
noting the anti-violence elements in the Hebrew Bible and the pro-violence ones in the Christian Bible. I then conceded that
I was being unfair to the total witness of the Gospels and sought from him a similar admission with regard to the Hebrew
Bible. He refused to respond to me directly, but did write to his American counterpart: “Dr. Kimelman must be wrong,
otherwise there would have been no need for Christianity.”
8
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using Israel and Abraham synonymously, there
might be some confusion. True, part of the mythos
of Christianity and Islam is their linkage to
Abraham—Christianity by faith, and Islam by
descent—but Islam does not claim to be “the
people of Israel.” Moreover, Muslims do not
constitute an ethnic group of common descent,
and no Western historian holds that the first
Muslims were descended from Ishmael. Sometimes
it is hard to fathom whether Greenberg is making
historical claims or rhetorical ones. True, the
Jewish midrashic imagination identifies Christianity
with Esau and subsequently Rome.9 Such a
designation, however, has nothing to do with
history, as Saadia Gaon noted over a thousand
years ago.10 Furthermore, Christianity does not
claim descent from Abraham, only that it shares
the faith of Abraham, a surprising claim on its own
since the Christian faith is that Jesus became the
Christ more than a millennium later.11 Greenberg
also advocates granting them “most favored
children status” based on their attitude to Jews and
Judaism.
If Christianity proves to be a religion of love and
consolation, i.e., the right values, then Jesus is a
failed messiah, but if it teaches hatred of Jews and
missionizes them, “then it proves that Jesus was a
false messiah” (p. 177). This type of eschatological
verification is redolent of Maimonides’ criterion of
authentic messianism, as Greenberg himself notes
(p. 227). Still, one wonders about the propriety of
deploying eschatological criteria for preeschatological times. Even Greenberg expresses
some reservations in the light of the Church’s
reception of the film The Passion of the Christ. He

asks in desperation, “Will the Gospel of love never
stop generating hate for Jews?” (p. 46). In any case,
it is unclear how one’s lineage can be predicated on
one’s behavior.12 Of course, there is no problem if
Greenberg is only “proposing that Christians are
‘honorary’ members of the House of Israel,
spiritual descendants of Abraham and Sarah” (p.
96). In other words, Christianity should be granted
the status of Israel honoris causa, as part of a
“theologically defined family” (p. 97).

Will the Gospel of love never stop generating hate
for Jews?
What is the preferred analogy for a theologically
defined family? Both filial and fraternal metaphors
permeate Greenberg’s discussion. In any event, he
believes that despite our bloody relationship, we
remain blood (sic) relatives. The fraternal metaphor
may be best understood in the light of the
development of fraternal relations in Genesis. In
fact, the first sibling rivalry was not over parental
affection but over divine attention. The rift was
terminated by Cain eliminating Abel. The JacobEsau conflict was resolved amicably, but each went
his separate way. Joseph and his brothers, however,
were not only reconciled; they went on to create
the people of Israel. In the first case, the urge for
fratricide was exercised, in the second it was
exorcised, and in the third it was transformed into
a partnership. Much of the history of JewishChristian relations raged over who was God’s
favorite in the belief that victory belongs with
vanquishing the other. More recently, the Jacob-

For the origin of the rabbinic association of Esau/Edom with Rome, see Louis Feldman, “Remember Amalek!” Vengeance,
Zealotry, and Group Destruction in the Bible According to Philo, Pseudo-Philo, and Josephus [Cincinnati: Hebrew Union College Press,
2004], 62-67. It may be related to the Hadrianic persecutions (see Genesis Rabbah 65.21). In any case, when Christianity took
over the Roman Empire, they assumed the designation.
10 Saadia’s Polemic Against Hiwi Al-Balkhi, ed. Israel Davidson (New York: The Jewish Theological Seminary of America, 1915),
#76, 67.
11 Paul claims, in Romans 4, to find scriptural support for his belief in justification by faith alone by referring to Gen.15:6
where Abraham accrues merit for having faith in God’s promises. Genesis, however, accredits Abraham for his faith in God’s
promises, not for his belief in God per se. Moreover, the same word for merit (tsedaqah) is used in Deut. 6:25 to indicate the
merit gained by complying with the Torah and its commandments. What could be accrued pre-Sinai by faith is accrued postSinai by deed.
12 Unless Greenberg means something like Maimonides, who rules: “If someone is cruel and does not show mercy, there are
sufficient grounds to suspect his lineage” (Mishneh Torah, Hilkhot Matnot Evyonim 10.2), apparently based on the talmudic
statement: “Anyone who has mercy on people, it is presumed that he is of our father Abraham’s seed; and anyone who does
not have mercy on people, it is presumed that he is not of our father Abraham’s seed” (Betsah 22b). Obviously, the seed of
Abraham consists of an ethical DNA.
9
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Esau model has gained currency. Each is
reconciled to the existence of the other, but goes
its separate way. Greenberg would have Judaism
and Christianity adopt the model of Joseph and his
brothers. Not only are both potentially parts of the
house of Israel, but together they can bring about
the redemption.13

The Sho’ah and the rebirth of Israel constitute
revelational events for both Judaism and
Christianity.
Whatever the historical reality, Greenberg has
succeeded in focusing on the theological
significance of the centrality of Abraham for
Judaism, Christianity, and Islam. After all, only
Abraham was destined to become “father of many
nations,” and only Abraham has achieved spiritual
patrimony over about half of humanity. There is
no figure in history to whom more people trace
their lineage in one way or another than Abraham,
so much so that the three religions are known as
“Abrahamic faiths.” Only God is called father by
more. To qualify as an Abrahamic faith, however,
the faith would have to promote not only
monotheism but ethical monotheism. For
Greenberg, that means to promote the value of
human life14 and to work for the perfection of the
world. Those monotheists who devalue, even
destroy, human life in the name of God ipso facto
exclude themselves.
One of the most fruitful insights of Greenberg is
that the Sho’ah and the rebirth of Israel constitute

revelational events for both Judaism and
Christianity. The idea itself with regard to Judaism
was first articulated by the Israeli poet Uri Zevi
Greenberg over a half century ago.15
Our
Greenberg, however, extends it to Christianity in
the sense that both events “paved the way for new
self-understanding by both faiths” (p. 23). In this
vein, he affirms that “The most powerful
confirmation of religious hope is that crucifixion
and resurrection have occurred in this
generation—in the flesh of the covenanted people”
(p. 138). In this sense, the twentieth century is the
religious flip side of the first century. Then
Christianity saw the destruction of the Temple and
the Jewish loss of political autonomy not only as
punishment for the Jews but as evidence of God‘s
disengagement from their destiny. Now
Christianity is more and more interpreting the
Sho’ah and the State of Israel as evidence of God’s
reengagement with the destiny of Israel and as a
call for repentance on the part of Christianity for
its teaching of contempt for Judaism. The
Christian re-evaluation of Judaism, according to
Greenberg, should be matched by a corresponding
Jewish response.
As noted, Greenberg seeks to advance the goal of
Jewish-Christian partnership by focusing on their
common task. A familiar tactic of brotherhood
conferences is to claim that all religions promote
the love of neighbor, a claim which is equivalent to
saying that humanity are united by the blood that
courses through their veins. Heschel sought to
avoid the banality of such generalizations by
locating the commonality in our historical heritage
and in our faith experiences. Greenberg, for his

For the history of early Jewish-Christian competition, see Reuven Kimelman, “Identifying Jews and Christians in Roman
Syria-Palestine,” in Eric M. Meyers, ed., Galilee through the Centuries: Confluence of Cultures, Duke Judaic Studies Series, I, (Winona
Lake, Indiana: Eisenbrauns, 1999), 301-331. Both Judaism and Christianity saw the elimination, or even better the conversion,
of the other as the prelude to redemption. The Jewish vision was based on Obadiah 1:21; the Christian on Romans 11. The
Jewish vision went on to envisage a time when Christianity would be transformed from arch-accuser (qategor) to arch-defender
(sanegor) of Israel; see idem, The Mystical Meaning of ‘Lekhah Dodi’ and ‘Kabbalat Shabbat’ [Hebrew], (Jerusalem: The Hebrew
University Magnes Press, Los Angeles: Cherub Press, 2003), 173-176.
14 His expression, “the infinite value of the individual,” raises some issues. Any system that allow for capital punishment or
war would have difficulty in affirming the infinite value of the individual. Were the individual of infinite value, a million more
would not add value. Yet there are cases, however rare, when the halakhah rules that the life of the community takes
precedence over that of the individual. Since in Hebrew parlance Infinity is used for God, whereas “a whole world” is used
for man, it is more precise to speak of the preciousness of human life, as does R. Akiva (Avot 3.18) and the index to
Greenberg’s book (p. 240). The modifier infinite is best left to the Infinite.
15 See Ehud Luz, Wrestling with an Angel: Power, Morality and Jewish Identity (New Haven: Yale University Press, 1998), 92, 156.
13
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part, contends that Judaism and Christianity are
united by the master story of the triumph of life.16
By maximizing life and making it “ever more [to]
resemble its ground, God” (p. 186), redemption
will come about. Much of Greenberg’s sense of
commonality between the two religions is based on
their shared terminology. It assumes that phrases
such as triumph of life, image of God, and
redemption mean the same for both traditions. In
actuality, classical Judaism and classical Christianity
are more like Great Britain and America—divided
by a common language. Both religions speak of
redemption, salvation, sin, forgiveness, messiah,
and monotheism albeit with divergent meanings.
For example, “the savior of Israel” rings quite
differently for each. Even the expression “the
triumph of life” may not have enough oomph to
paper over differences with regard to life itself
such as abortion, selective celibacy, stem cell
research, and contraception.17 Moreover, is it
correct to say that Christianity is driven more by
“the triumph of life” than the salvation of souls?
What about Judaism? Is it reducible to a catchphrase? One such attempt is Hillel’s response to a
potential convert’s request to reduce the whole
Torah to one regel, the Latin for “rule.” (The
request is usually understood to be explain the
entire Torah while standing on one regel, Hebrew
for “foot.”) His rule was to start with not harming
others18 and then go on and learn the rest. The
emphasis on “go on and learn”19 illustrates how
daunting it is to sum up Judaism in a one-liner.
Complex phenomena do not easily lend themselves
to distillations. Still, a good way of testing the
Jewishness of a notion is to come up with a
comparable Hebrew, or at least Yiddish/Ladino,
equivalent. In English, the “triumph of life”

googles at over 6,000,000. The closest Hebrew
equivalent may be the talmudic statement (Makkot
24a) that Amos sought to reduce the whole mitsvah
system to one, “Seek Me and you shall have life”
(5:4).

By maximizing life, redemption will come about.
A more important issue is whether a religioncentered civilization such as Judaism can be
distilled to an essence. And would light would such
a distillation shed? If humans resist reduction to an
essence whether it be heart, brain, skeleton,
passions, or soul, it may be that something as
multi-dimensional as Judaism would also resist.20
Nonetheless, were one forced to do so, one could
not do better than follow Psalm 145 (“Ashrei”),
which advances from the individual (145:1) to the
community (145:10) to all humanity (145:21)
joining in blessing God as sovereign over all,21 or
that of the Aleinu prayer that awaits the day when
divine sovereignty will extend to all humanity, as
Zachariah says, “And the Lord will become King
over all the earth; on that day the Lord will be one
and His name one” (14:9).
If Greenberg’s
“triumph of life” is tantamount to making God
sovereign over all, then he has successfully
translated biblical parlance into modern idiom.
This translation fits much of his vision, for under
the rubric of extending the acknowledgement and
service of God, Isaiah envisages a day when “Israel
shall be a third partner with Egypt and Assyria as a
blessing on earth; for the Lord of Hosts will bless
them saying, ‘Blessed by My people Egypt, My
handiwork Assyria, and My very own Israel,’”22
and Zachariah foresees a time when Zion will

Of course, Greenberg does claim, “Judaism and Christianity share the conviction that the covenant with Abraham, Sarah,
and their descendants is foundational. It is the starting point of our journey. Both affirm the authenticity and authority of the
Sinaitic covenant that transformed Abraham’s way of God into the way of life of a people” (p. 191). It would be worth
ascertaining how pervasive these convictions are among Christians, especially among those who take their cue primarily from
Paul.
17 See Eliot Dorff, Matters of Life and Death: A Jewish Approach to Modern Medical Ethics (Philadelphia: Jewish Publication Society,
1998), Introduction
18 Shabbat 31a.
19 Exactly what is missing in the similar efforts of Jesus (Matthew 7:12) and Paul (Romans 13:10).
20 Even the Talmud indulged in such efforts; see the end of Makkot.
21 See Reuven Kimelman, “Ashre: Psalm 145 and Its Rhetorical Structure,” in L. Hoffman, ed., My People’s Prayer Book, vol. 3 -P’sukei D’Zimra (Woodstock: Jewish Lights, 1999), 31-39.
22 Isaiah 19:23; see Radaq as opposed to Rashi and Targum ad loc.
16
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shout for joy at God dwelling in their midst, for
“In that day many nations will attach themselves to
the Lord and become His people (2:15).” Also,
Zephaniah predicts the time when all the peoples
will “all invoke the Lord by name and serve Him
with one accord” (3:9).
As noted, Zachariah totally universalizes
coronation theology: “And Lord will become King
over all the earth; on that day the Lord will be one
and His name one” (14:9). Noteworthy is the fact
that of the ten kingship verses that are appended to
the Al Kein Neqaveh section of the Rosh HaShanah
Aleinu prayer, only this verse was retained in the
later daily version. There it culminates the hope
that all humanity will accept divine sovereignty.
Since this verse now concludes every Jewish prayer
service, it can serve as a motto of Judaism. In fact,
the Rabbis understood the Shema verse to say: Hear
O Israel, the Lord is our God (for now, but) the
Lord will become one (for all).23

The universalization of coronation theology can
serve as an antidote to the exclusiveness of
covenantal theology.
Isaiah also seeks to incorporate the non-Jew but by
universalizing biblical covenantal theology.
According to Rashi and others, he affirms that
after God gathers in the dispersed of Israel, He
“will gather in still more to those already gathered”
(Isaiah 56:8). This approach of gathering in is
accepted by Jeremiah (3:17) and adopted by Hillel
(Avot 1:12), who promoted the love of humanity to
attract them to Torah, i.e., Judaism. In contrast, the
Aleinu prayer seeks to universalize divine
sovereignty. For it, when all accept the sovereignty
of God, God and His name will be one. Whereas
Isaiah seeks the inclusion of the other, Aleinu seeks
the extension of God to all. The universalization
of coronation theology can serve as an antidote to
the exclusiveness of covenantal theology, which

tends to be as exclusive as its fondest analogy—
marriage. Greenberg circumvents this difficulty by
asserting “There is enough love in God to choose
again and again” (p. 42), for “no religion has a
monopoly on God’s love” (p. 93). The flip side of
that is God can also reject and reject again, unless
choosing is always adding. The implication for the
marriage model would be that God could take on
additional partners but not divorce any.
Alternatively, only the first wife is not divorceable
while the status of the others is dependent upon
their willingness to fulfill specific tasks and not
mistreat the first. Even multiple choice exams
have preferred answers.
This distinction flows from the fact that the
chosenness of Israel is not analogous to the
chosenness of Christianity: Jews are born into the
people Israel, whereas Christians are baptized into
Christianity. Thus converts do not just commit to
the religion of Israel, but also join the people of
Israel. Since only Judaism is initially an identity of
birth, only the people Israel can be chosen
intrinsically. Others can be chosen for specific
tasks, but the chosenness remains task-specific.
The election of Israel may be a source of blessing
to all, for Israel may serve as theological avant-garde,
as teachers or priests of humanity, as models of
ethical nationhood, as God’s suffering servants, as
“coworkers with others humans in the process of
perfection” (p. 191), or as something else.
Whatever the case, the fact of Jewish chosenness
transcends any specific historical function, which is
why the Shema liturgy follows Jeremiah (31:3) in
affirming the eternal love of God for His people
Israel.24 The genius of this position lies in its
capacity to focus on the special relationship that
God confers upon Israel without forgoing God’s
love for all. As Rabbi Akiva taught (Avot 3.18),
“Humans are beloved, for they were created in the
image of God. Still greater is the love in that it was
made known to them that they were created in the
Divine image, as it is said, ‘In the image of God
were humans made’ (Genesis 9:6). Beloved are

Sifre Deuteronomy 31, followed by Rashi; see Reuven Kimelman, “Blessing Formulae and Divine Sovereignty in Rabbinic
Liturgy,” in Ruth Langer and Steven Fine, eds., Liturgy in the Life of the Synagogue: Studies in the History of Jewish Prayer (Winona
Lake, IN: Eisenbrauns, 2005), 21, 39.
24 See Reuven Kimelman, “The Shema‘ Liturgy: From Covenant Ceremony to Coronation,” in Joseph Tabory, ed., Kenishta:
Studies in Synagogue Life (Ramat-Gan: Bar-Ilan Press, 2001), 9-105.
23
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Israel in that they are called children of the
Omnipresent. Still greater is the love in that it was
made known to them that they were called children
of the Omnipresent, as it is said ‘You are children
of the Lord your God.’”25
Greenberg’s generosity of spirit toward messianic
and covenantal claimants is impressive. Whereas
some draw circles around the chosen to exclude
others, Greenberg draws larger circles to include
them. The inclusion appears so comprehensive
that exclusion is only possible by virtue of negative
behavior. All are graded an A unless they fail. The
question is whether “A”s lose their cachet in such a
world of grade inflation.
This same inclusiveness characterizes Greenberg’s
notion of pluralism. His discussion focuses on
making distinctions between relativism and
fundamentalism, and between pluralism and
fundamentalism. He argues for a principled
pluralism that recognizes “that there are plural
absolute standards that can live and function
together even when they conflict” (p. 201). We
may hope that, in a future essay, Greenberg will
explain in greater detail how this works. In the
meantime, it is unclear whether Greenberg’s use of
“absolute” means “absolutely true” or “totally
binding.” He may mean the former, as when he
says, “Pluralism is based on the principle that there
still is an absolute truth” (p. 203). On the other
hand, he uses the term to mean “totally binding”
when he says, “The pluralist affirms absolute
values but has come to know their limits. The
absolute values do not cover all the possibilities.
Pluralism is an absolutism that has come to
recognize its own limitations” (p. 203), for “any
truth may speak absolutely to me and others, yet it
is not intended for others who may be spoken to
by other revelations and chosen for another sector
of service” (p. 205). Applied to Judaism and
Christianity, the implication is that Judaism can be
totally binding on Jews but not upon others who
may find Christianity, or Islam, just as binding. In
fact, Judaism does consider the Torah and its
commandments totally binding upon Jews, but

only partially binding upon non-Jews. Still, it is
unclear what is gained by using the term
“absolute.” It would be helpful were Greenberg to
explain more how something can be both absolute
and limited, unless he merely means that it is
absolutely binding upon a limited group.

The pluralist affirms absolute values but has come
to know their limits.
Similarly, under the rubric of “The Dialectics of
Religious Claims,” Greenberg argues that “no
religion that is strong in one pole of the dialectic is
likely to do full justice to the other aspect....Each
tradition, truthful to its own vision, needs the other
in order to correct and to exemplify the fullness of
the divine-human interaction” (p. 177). This
assumption that no single human perspective can
exhaust the truth conforms to the midrashic
(Genesis Rabbah 8.4) assertion that God’s, not
man’s, signature is truth. Not being divine, humans
can only approximate the truth. We might see
ourselves not as possessors of the truth but, as
James Carroll noted, “on pilgrimage toward it” (p.
248). Thus a different perspective, indeed a
competing
one,
can
supplement
one’s
understanding of the truth under the guise of a
collaborative pluralism.26
British-American relations can serve as a model for
the Jewish-Christian relationship. In the
seventeenth century there was only Britain. By the
end of the eighteenth century, America had
emerged and had broken with mother Britain. In
the nineteenth century, Britain was dominant, with
America rapidly catching up. The last century has
witnessed the primacy of America. Britain and
America have been the great exporters of the idea
of democracy. Britain at its height followed the
model of inclusion by incorporating countries into
the British Commonwealth. America, for its part,
in the last century sought to extend democracy
more than extend its borders, as in the cases of
Germany, Japan, Korea, Mexico and Iraq.

25 Deut.

14:1. For God’s love of Israel in Deuteronomy, see Deut. 4:37; 7:7-08; 10:15; 23:6.
See Reuven Kimelman, “Judaism and Pluralism,” Modern Judaism 7 (1987), pp. 131-150; and idem, “Taking Risks for Jewish
Unity,” Journal of Jewish Communal Service 65 (1989), 197-203.
26
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Similarly, in the first century BCE there was only
Judaism. By the end of the first century CE,
Gentile Christianity had emerged and had broken
with its mother. In the second and much of the
third century, Judaism remained dominant with
Christianity on its heels. By the fourth century,
Christianity predominated and turned with fury on
its mother. Just as revolutionary America saw
tories as traitors, so early Christianity viewed
Judaizers as heretics.27 Now America views them
only as anglophiles, and can Christianity do any
less? In any case, the two major powers, whose
internal politics and foreign policy are most often
in tandem and most committed to spreading their
common ideals, are Britain and America. The hope
is that Judaism and Christianity can become allies
in extending the sovereignty of God.

How risky is premature messianism?
The analogy can be extended to the use of
canonical literature. The American literary canon,
based on the British with its own supplement, can
be compared to the Christian canon based on the
Jewish with its own supplement. The difference is
that the inclusion of British literature into the
American canon did not stop with the separation
of America from Britain nor did America expound
a replacement theory explaining why its canon
should supersede Britain’s. Similarly, the Jewish
and Christian use of common literature should not
stop at their separation. Rather a theological
coalition of the willing should be learning from the
other for the ongoing enrichment of both.
One of the issues dividing America and “old”
Europe is whether democracy should be spread by
stick or by carrot. Britain in partnership with
Europe promotes the latter; in partnership with
America, it promotes the former. Because America
and Britain so often act in concert, Britain can
have a stick-softening effect on American foreign

27 See

policy. The point is not that the stick or the carrot
is the right strategy, but that commitment to a
single strategy will miss opportunities for
extending democracy.
If under the arch of democracy British-American
relations can progress from enmity to comity, how
much more so should Jewish-Christian relations
under the providence of God move from oneupmanship to partnership. For as British-American
cooperation underscores their common political
base and international mission, so Jewish-Christian
coalitions highlight their shared theological agenda
and universal mission. In both cases, the
distinctiveness of their role and history need not
thwart the pursuit of common goals.
The road ahead will be full of bumps, potholes,
and reversals. Undoubtedly some are ready to
believe in complete faith that Irving Greenberg has
paved a path over some of them. Others, also in
complete faith, might fear driving headlong over
the bumps lest it result in more potholes if not
broken axles. The question is how risky is
premature messianism. Some want Meshiah Now,
others—Peace Now. Nobody wants to wait.
Nonetheless, if the choice is between tarrying or
jumping head first, the better part of wisdom may
be to tarry, or, at least for the foreseeable future, to
hop gingerly.
In any case, this summary, even with its
constructive critique, does not do justice to the
plenitude of insights that suffuse every chapter. I
have rarely been moved to make so many marginal
notations. Working through a book that has
innovatively
thought
through
so
many
consequential issues was transformative. Anybody
concerned with Judaism’s role in a pluralistic
theological world will perceive, upon studying this
book, his debt to the pioneering analysis and
religious courage of my teacher Irving Greenberg.

Kimelman, “Identifying Jews and Christians in Roman Syria-Palestine” 301-331.
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M

ost of us have wondered “What exactly is the
meaning of the Shabbat evening liturgical
poem Lekhah Dodi?” After all, we sing it virtually
every Friday night of the year. We probably want
more than a translation as an answer. We want an
explication, that is, an exposition and explanation
of the text. But, whose explanation of the poem
do we want? The one we might have expected
from the author, Shlomo Alkabets? The one we
might have received from his contemporaries?
From succeeding generations of interpreters? Or
are we seeking a way of understanding Lekhah Dodi
that will enhance our own religious experience?
If we generally prefer the best construction of the
author’s meaning, then Reuven Kimelman’s book
on Lekhah Dodi has the appropriate answer for us.
Written in academic Hebrew, it offers us a careful,
thorough and nuanced explanation of the poem
that fits how the author himself, and his immediate
circle, would probably have understood it. His
conclusion: the meaning of Lekhah Dodi can only
be grasped through its kabalistic references as they
would have been understood in the Safed of the
1550’s, especially by those following Moses
Cordovero. Although Kimelman is considered a
scholar of rabbinic Judaism, this book shows that
he is quite capable of working comfortably with a
wide variety of Jewish mystical sources. Indeed,
the book draws on an impressive list of sources
from
all
genres
of
Jewish
literature.
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What are the central kabbalistic themes that the
book finds in Lekhah Dodi? Taken as a whole, the
poem is “a lyric of redemption.” It points toward
an era that is “wholly Sabbatical.” The poem’s
richly associative language suggests a time of
tiqqun, of fixing the sin of Adam; it alludes to an
era that is an expanded utopian restoration of the
cosmos to its initial paradisiacal state. Its
metaphors reveal to us the joyful redeeming of evil
and the return of all Christianity and Islam to the
true worship of God. In this messianic era,
holiness lovingly contains all reality—space, time,
humanity and the realm of the sefirot (the dynamic
emanations of the divine that continually create
and recreate the cosmos and its structure).
The poem’s language is profoundly symbolic and
associative on multiple levels; it points toward and
even makes accessible a reality that transcends the
sensory realm and its limited either-or logic. The
coronation of the Sabbath as queen becomes the
consummation of the sacred marriage between the
masculine and the feminine. On the human level,
man and woman unite, that is, they have sexual
intercourse with the proper sacred intention. (Or,
is it really as Elliot Wolfson has taught us, that the
male “adept” unifies what he understands to be
masculine and feminine parts of himself?) On the
transcendent plane, the sefirah of tif’eret (male) joins
with the sefirah of malkhut (female) and then both
unite with the higher female sefirah of binah.
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In this mirroring of above and below an
intersection of the human and the divine occurs.
Israel is married to the shekhinah (malkhut). On all
levels, redemption comes through unification.
After reading the book, how will readers who are
not personally at home with the mystical language
of kabalistic symbolism understand Lekhah Dodi?
Psychologically oriented readers might note that
analytically the poem presents us with the familiar
male-oriented family romance. The hero of the
drama, the younger male (tif’eret) must ultimately
unite with the older female (binah, the supernal
mother). In order to do this, he must first
successfully unite with a younger female
(shekhinah). And no surprise, the older male,
(hokhma—the supernal father) who generated this
with the older female is out of the picture.
However, most readers—who are uncomfortable
with, or even skeptical about, depth-analytical

The Edah Journal 5:2 / Sivan 5766

language—will be no any better off for having
connected a particular set of analytic images to the
poem’s kabbalistic ones.
Unfortunately, for readers without mystical,
spiritual or “kabbalistic” experience, this book does
not give real meaning to the literary images of
Lekhah Dodi. By reading Kimelman’s book, they
will learn only how a particular set of literary
tropes were connected. They will be like high
school geometry students who have learned a
proof by heart without understanding it, or merely
have memorized the Cliff Notes on Macbeth. Such
are the limits of Jewish intellectual history, even of
Kimelman’s fine work. We become the guardians
of a history of religious ideas and language that, in
truth, we don’t really understand. Although we
might be able to say how the poem’s author would
have explained it, we remain unable to give real life
to the author’s language. In a very important sense,
we still have no real idea of what Lekhah Dodi is
about.
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